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AGENT. 


§ 8. Lire—Not always Agent of Company.—The rule that 
in writing answers to interrogatories in the application the 
agent is to be regarded as the agent of the company rather than 
of the insured, is not inflexible, nor does it’ apply to all cases. 

Peck et al. vs. New London Mut. Ins. Co., 22 Conn., 575 ; Woodbury 
Savings Bank vs. Charter Oak Ins. Co., 31 Conn., 517; Malleable Iron 
Works vs. Phoenix Ins. Co., 25 Conn., 465 ; Beale vs. Hartford Co. M. F. 
Ins. Co., 25 Conn., 511 ; Hough vs. City Fire Ins. Co., 29 Conn., 10. 

Ryan vs. World Mutual Life Ins. Co.. 


Rep’d Jour’l, p. 37, Oomn. 8. C. E. 
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§ 9. Frre—Must State the Truth in the Applicaticn—The 
agent who fills up the blanks or makes out the written applica- 
tion, is still the agent of the insurers and not of the insured. If 
any facts are fully disclosed to him, and he fails to state them 
in the application, it would be contrary to all sound principles 
to allow the defendants to take advantage of their own wrong. 


Ins. Co. vs. Wilkinson, 13 Wallace, 222. 


Cheek et al. vs. Columbia Ins. Co. et al. 
Rep’d Jour'l, p. 99. 


APPLICATION. 


§ 10. Fire.—Omission of Material Facts —Held, that an 
omission of some fact, though not specially inquired about, does 
not avoid a policy, unless that fact is a material one, and a fail- 
ure to disclose would be fatal to the policy. But if the facts not 
disclosed are material, the policy is voided. 


2 Bennett’s Ins. Cases, 279 ; 5 Hill, N.J., 188 ; Flanders on Ins., 293. 


Cheek et al. vs. Columbia Ins. Co. et al. 
—§ 9. 


ARBITRATION. 


§ 11. Lire.—Force of Agreement.—A person obtaining a pol- 
icy of life insurance may agree with the company to such terms 
and conditions as they mutually consent to in their contracts, 
and they may constitute any one an arbitrator to determine 
whether the conditions have been complied with, and his deci- 
sion will be final. 

Campbell vs. American Popular Life Ins. Co. 

Rep’d Jour'l, p. 106. 


CHANGE OF POLICY. 


§ 12. Fire.—Change without Consent of Policy-holder—The 
policy was originally made to the plaiutiff by the defendant 
through an insurance agent, P. Afterward P. returned the pol- 
icy to the defendant with a request to make it payable to K., 
the mortgagee. Tt was claimed that this change was made with- 
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out authority of the plaintiff, that the policy came into the pos- 
session of K. by mistake, and that after K. had retained the 
policy seven months, and the premises had been destroyed by 
fire, then for the first time plaintiff knew of the change in the 
policy. Held, that the question should have been submitted to 
the jury whether there had been any authority or consent by 
the plaintiff for the change in’ the policy, and also whether the, 
retention of the new policy by K. for seven months did not have 
some tendency to show that the plaintiff consented to the alleged 
new arrangement. Held, that as a matter of law the retention 
of the policy by K. did not constitute an acceptance on the part 
of the plaintiff of the alleged cancellation. 

Bennett vs. City Fire Ins. Co. 

Rep’d Jour’), p. 109. 


CONDITIONS. 


§ 13. Lire.—Non-performance of, when Excusable—The poli- 
cy contained a condition that the insurance money was not to be 
paid if, in the opinion of the surgeon-in-chief, the insured died 
by intemperance, or by any disease caused or induced by it. 
Held, that this was a valid condition, and that the plaintiff 
waived any supposed partiality which might be supposed to be 
in the surgeon-in-chief, owing to his employment by the com- 
pany, unless the non-performance of this condition could be sat- 
isfactorily accounted for. Held, that the fact that the surgeon- 
in-chief was a stockholder in the company, that his dividends 
would be affected by the payment of claims, which fact was 
unknown to the plaintiff at the time of issuing the policy, is a 
sufficient cause for the non-performance of the condition. 


Campbell vs. American Popular Life Ins. Co. 


CONSTRUCTION. 


§ 14. Fire.—Alteration of Building.—Insurance was effected 
on a stock of goods “ contained in the frame building known as,” 
etc. When the policy was issued, plaintiff occupied one of the 
three stores in the building, but subsequently, by removing par- 
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titions and opening doors, the three stores were made into one, 
and occupied by him. Held, that the policy covered the entire 
goods of the three stores, and not merely the amount in the 
store he originally occupied. 


West vs. Old Colony Ins. Co., 9 Allen, 316. 
Fair vs. Manhattan Ins. Co. 
Rep’d Jour’l, p. 114. 


CORPORATION. 


§ 15. Frre.—Right to remove Cases from the State to the Fed- 
eral Courts.—By the statute of Wisconsin passed in 1870, it was 
declared that “it shall not be lawful for any fire insurance com- 
pany, association or partnership incorporated by or organized 
under the laws of any other State of the United States, or of 
any foreign government, * * * to take risks, or transact any 
business of insurance in this State, unless * * * it shall first 
appoint an attorney in this State on whom process of law can 
be served, containing an agreement that such company will not 
remove the suit for trial into the United States Circuit Court, 
or Federal courts.” Held, that any agreement which a citizen 
of one State may enter into with another State, that in no event 
will he resort to the courts of that State, or to the Federal tri- 
bunals in it, to protect his rights of property, is invalid, and can- 
not be specifically enforced. Although he may agree in particu- 
lar instances to submit to arbitration, or to the decision of a 
single judge, yet he cannot bind himself in advance by an agree- 
ment which may be specifically enforced, to forfeit his rights at 
all times and on all occasions whenever the case may be present- 
ed. Held, that a compliance with the judiciary law of 1789 en- 
ables all citizens of other States in which their cases are brought 
to remove them from the State courts to the Federal courts, and 
‘this applies to all citizens of another State, whether they are 
corporations, partnerships or individuals. Held, that the statute 
of Wisconsin denying the right of citizens of other States to 
remove their causes from the State to the Federal courts is re- 
pugnant to the Constitution of the United States, and is illegal 
and void. 
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Cancemi’s Case, 18 N. Y. R., 128 ; Nutt vs. Ham. Ins. Co., 6 Gray, 174 ; 
Cobb vs. New England M. Ins. Co., 6 Gray, 192; Hobbs vs. Manhattan 
Ins. Co., 56 Maine, 421; Stephenson vs. P. F. & M. Ins. Co., 54 Maine, 
70 ; Scott vs. Avery. 5 House of Lords Cases, 811 ; Kill vs. Hollister, 1 
Wils., 129 ; Thompson vs. Charnock, 8 T. R., 139 ; Story on Equity Juris- 
prudence, 3670; Constitution U. S., Art. 3, 22; Lafayette Ins. Co. vs. 
French, 18 How., 407 ; Ducat vs. City of Chicago, 10 Wall., 400 ; Bank of 
Columbia vs. Okely, 4 Wheat., 235. 


Home Ins. Co. vs. Morse et al. 
Rep’d Jour’), p. 68. 


§ 16. Fime.—Corporation—Citizenship of. —A corporation is a 
citizen of the State creating it, within the clause of the Consti- 
tution extending the jurisdiction of the Federal courts to the 
citizens of the different States. It has the same right to the 
protection of the law as a natural citizen, and the same right to 
appeal to all the courts of the country. The rights of an indi- 
vidual are not superior in this respect to that of a corporation. 

Whelter vs. Railway Co., 13 Wall., 286; Payne vs. Cork, 7 Wall., 437 ; 
More vs. Taylor, 4 Wall., 411, and eases cited ; Express Co. vs. Kountze, 8 
Wall., 342 ; Combes vs. Mercer Co., 7 Wall., 118 ; Wheeler vs. O. & M. R. 
Co., 1 Black., 286; Paul vs. Virginia, 8 Wall, 168; Bank of Augusta vs. 
Earle, 13 Peters, 519. 


Home Ins. Co. vs. Morse et al. 


DESCRIPTION. 


§ 17. Fre—ZHfect of Error in—A threshing machine was 
described in the application, first as on Sec. 36, T. 23, R. 28 ; 
and again as “stored in barn on section 36, T. 23, R. 28.” In 
the policy it is described as “threshing machine, Sec. 36, T. 23, 
R. 38,” reference being made to the application for more parti- 
cular description. No tract in the State answered either descrip- 
tion. The machine was burned fifteen or twenty rods from the 
barn, on Sec. 36, T. 33, R. 28. 

Held, that the case was one of repugnant calls, and the refer- 
ence to the barn controls, on the principle that that description 
must be adhered to about which there is the least likelihood of 
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mistake. The misdescription was one of inadvertence, and not 
a misrepresentation material to the risk. 

Miller vs. Terry, 3 Jones, Eq., 29; Yonkers and N. Y. F. Ins. Co. vs. 

Hoffman F. Ins. Co., 6 Robertson, (Sup. Ct.) 316; 2 Wash., R. L, (2nd 
ed.,) 631. 
Held, that the reference to the section, town and range, and the 
* phrase “ stored in barn,” in the application were merely descrip- 
tive, and not a stipulation that the location should remain un- 
changed, nor a condition that if changed the insurance should 
cease or be suspended. 

Smith vs. Mech. & Trader’s Ins. Co., 32 N. Y., 399 ; Blood vs. Howard 
F. Ins. Co., 12 Cush., 472 ; Flanders on Fire Ins., 241, 255, 269, 485. 


Everett vs. Continental Ins. €o. 
Rep’d Jour’l, p. 121. 


ESTOPPEL. 


§ 18. Marine.—Reformation of Contract in Equity.—Plain- 
tiff brought a bill in equity to reform a contract of marine in- 
surance by striking out certain articles alleged to have been left 
standing against the express agreement of the parties, and with- 
out his knowledge, or that of his agent. Held, that the plaintiff, 
having brought an action in the court of law upon the policy in 
its original form to recover the amount of insurance named 
therein, had conclusively elected to consider it as expressing the 
true contract between himself and the company, and to abandon 
any attempt to have it reformed in equity. 


Sanger vs. Wood, 3 John., Ch., 46. 
Washburn vs. Great Western Ins. Co, 
Rep’d Jour’l, p. 112, 


FRAUD. 


§ 19. Lire—By Local Agent and Insured—Collusion between. 
—The policy contained the condition that the statements made 
in the application should be true, that the application should be 
made a part of the policy; the plaintiff’s answers are warran- 
ties, and if the answers are not true she cannot recover, unless 
there has been a waiver by the defendants. Upon trial plaintiff 
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offered to prove that certain answers were wrongly written by 
the local agent, without her knowledge or that of her husband, 
the insured. Held, that this was merely an attempt to substitute 
for a part of a written contract a parol contract different from 
the one declared on. Where the agent of the defendant well 
knew that if incorrect or untrue answers were given in the appli- 
cation, the policy would not issue, Held, that the court will not 
hold the principal responsible for an act which could not possi- 
bly have been contemplated as being within the scope of the 
agency. In cases where the acts of the agent have been regard- 
ed as acts of the principal, the act has been the natural and 
probable result of the relations existing between the parties, but 
this does not include a power conferred by the defendants on 
the agent to enable him to commit a fraud upon themselves. 
Where the agent is apparently acting for his principal, but in real- 
ity acting for himself or others against the principal, there the 
agency between him and the principal ceases. Held, that the rule 
that where one of two innocent persons must suffer by fraud, neg- 
ligence, or unauthorized act of a third, that he who clothed the 
third with power must be the one, does not apply when the 
fraud could not have been perpetrated by the agent alone, but 
must have been with the assistance of the plaintiff or insured as 
accomplice or instrument. 


Ryan vs. World Mut. Life Ins. Co. 


JURISDICTION. 


§ 20. Lire.— Appellate Jurisdiction of Federal Courts—* Fi- 
nal Trial, or Hearing.” —Judgment was obtained in the Court of 
Common Pleas for Hamilton County, Ohio, against the defend- 
ant, a motion for a new trial was denied, and then, under the 
laws of the State, a second trial was admissible on its merits. 
While this trial was pending, a motion was granted in the Court 
of Common Pleas to remove the case to the United States Cir- 
cuit Court. The District Court of the county reversed the order 
of the Court of Common Pleas, and this reversal was affirmed 
in the Supreme Court of the State of Ohio. Upon a petition 
averring these facts, a writ of error was granted by one of the 
justices of the Supreme Court of the United States, directing 
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‘the records and proceedings to be certified to that court. On a 
hearing of the case it was Held, that the remedy for errors in 
the Circuit Court of the United States should be sought in the 
Federal, not in the State Courts ; that after a transfer had been 
made to the Federal courts, all further proceedings in the State 
courts were illegal. Held, that in that portion of the act which 
declares that the petition may be filed “at any time before the 
final hearing or trial of the suit,” the word “ final” applies to 
the words “ hearing” and “ trial,” and that the law was intend- 
ed to permit the removal at any time before a hearing or a trial 
final in the case as it stood when the application for the transfer 
was made. Held, that jurisdiction of the Federal courts is ap- 
pellate under the judiciary act of 1789, and cases which have 
reached their termination in the higher courts of the State may 
be brought to the Supreme Court of the United States by a 
writ of error for review. | 

Gordon vs. Longest, 16 Peters. 97 ; Hagan vs. Lucas, 10 ib., 400; Taylor 
vs. Carryl, 20 Howard, 583 ; Stevens & Dwight vs. Phenix Ins. Co., 41 N. 
Y., 149 ; Kanouse vs. Martin, 14 Howard, 23; Same vs. Same, 15 ib., 198 ; 
Hadley et al. vs. Dunlap et al., 10 Ohio State, 1; Martin vs. Hunter, 1 
Wheaton, 333 ; The Mayor vs. Cooper, 6 Wallace, 247. 

Home Life Ins. Co. vs. Dunn. 

Rep’d Jour’l, p. 57. 


LIMITATION CLAUSE. 


§ 21. Fire.—Commencement of Claim, Commencement of Lim- 
itation—Forfeiture of Vested Rights——The policy contained a 
clause providing that the loss should be paid within sixty days 
after due notice and satisfactory proof. Held, that no claim 
arises or accrues on the mere happening of the loss. Notice 
and proofs of loss are conditions precedent. 

By another condition, “no suit or action against the company 
for the recovery of any claim under or by virtue of this policy 
shall be sustained by any court of law or chancery, unless com- 
menced within the term of one year next after any claim shall 
occur, and in case such suit or action shall be commenced 
against the company after the end of one year next after such 
loss or damage shall have occurred, the lapse of time shall be 
taken and admitted as conclusive against the validity of the 
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claim thereby attempted to be enforced, any statute of limita- 
tions to the contrary notwithstanding.” Held, that the second 
branch, requiring action to be brought within a year after the 
time of loss, is inconsistent with the first. The language is that 
of the company, and the latter must be held responsible for the 
ambiguity. The words must be construed most strongly against 
the party using them. Policies ought to be absolutely free 
from ambiguity, and so framed that “he who runs may read.” 
It is a condition subsequent, involving a forfeiture of vested 
rights in a much briefer time than allowed by the statute of lim- 
itations, and though valid must be construed strictly against the 
company and liberally in favor of the assured. A defense 
founded on the breach of such a condition is stricti juris, and 
requires that the intention of the insured to stipulate away his 
claim be clearly shown. An action brought within a year after 
proofs of loss were furnished is valid, though more than a year 
had elapsed since the loss. The time of limitation begins when 
the proofs of loss are furnished, or at least sixty days there- 
after. . 


Anderson vs. Fitzgerald, 4 H. of L. Cases, 510 ; Blackett vs. Ass. Co., 2 
Crompt. & Jer., 251; Notman vs. Anchor Ass. Co.,4 C. B., (N. S.) 481; 
Fitton vs. Accidental Death Ins. Co., 1 Best & Smith, 799; Fowkes vs. 
Ass. Ass’n, 3 ib., 925 ; Catlin vs. Springfield Fire Ins. Co., 1 Sumner, 440; 
Palmer vs. Warren Ins. Co., 1 Story, 364, 369; Bartlett vs. Union M. F. 
Ins. Co., 46 Me., 502; Wilson vs. Conway F. Ins. Co., 4 R. I., 156; Wil- 
son vs. Hampden F. Ins. Co., 4 ib., 166; Hoffman vs. Adtna Ins. Co., 32 
N. Y., 413; Reynolds vs. Commerce F. Ins. Co., 47 N. Y., 604; N. Y. 
Belting Co. vs. Washington F. Ins. Co., 10 Bosw., 435 ; Merrick vs. Ger- 
mania F, Ins. Co., 54 Penn., 284 ; Western Ins. Co. vs. Cropper, 32 ib., 
855 ; Riddlesbarger vs. Hartford Ins. Co., 7 Wall., 391. 


Chandler & Co. vs. St. Paul F. and M. Ins. Co. 
Rep’d Jour'l, p. 116. 


OWNERSHIP. 


§ 22. Frre.— Plaintiffs not bound to disclose a Void Tax Title— 
The application showed that the plaintiffs were the sole owners 
of the buildings and machinery, but the defendants claimed that 
the plaintiffs had no insurable interest other than that of ten- 
ants. The only adverse title was a void tax title. Held, that 
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the insured were not bound to disclose the existence of a void 
tax title to the premises. 


No Adverse Claimants.—The property had. been taken posses- 
sion of by the military authorities, who held it until the plaintiffs 
commenced proceedings to regain possession of it. Under a de- 
cree of the United States Court a receiver was appointed, who 
rented the premises to the plaintiffs. Held, that these facts do 
not contravene the statement that no other one was interested 
in the property. Policy was intended to mean that no third 
person had any claim upon the property, and that the plaintiffs, 
though renters, were owners of the property. 


Cheek et al. vs. Columbia Ins. Co. et al. 


PRACTICE. 


§ 23. Lire.—Contract under Seal.—Insurance was obtained 
on the life of R., for the benefit of F., and the application was 


signedgR. for F. FF. paid the annual premiums, a part of which 
was returned by R. Held, as this was a contract under seal, F. 
had no right to bring an action in his own name. 


Sanders vs. Filley, 12 Pick., 554; Johnson vs. Foster, 12 Met., 167 ; Mil- 
lard vs. Baldwin, 3 Gray, 484 ; Northampton vs. Elwell, 4 Gray, 81 ; Dicey 
on Parties, 101. 

Flynn vs. North America Life Ins, Co. 

Rep’d Jour'l, p. 77. 


REASONABLE DILIGENCE. 


§ 24. Lare.— Applicant must use Reasonable Diligence to De. 
tect Fraud.—In a case where the plaintiff testified that she and 
her husband signed the application without reading it, and with- 
out its being read to them, Held, that this was inexcusable neg- 
ligence, that the application was a part of an important contract, 
and that when she signed it she was bound to know its contents, 
The law required that she should use all reasonable diligence to 
see that the answers were correctly written. A limited age as 
in a case of life insurance will not be extended by operation in 
law to an act done by an agent in fraud of his principal, and for 
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the benefit of the insured, where the insured by the use of rea- 
sonable diligence can defeat the fraudulent intent. 


Ryan vs. World Mut. Life Ins. Co. 


REPRESENTATIONS, 


§ 25. Lire.—When Material.—Held, that the representations 
of the insured respecting his physical health, the use of stimu- 
lants, whether he had been afflicted with inflammatory rheuma- 
tism, etc., were material in order to enable the medical adviser 
to form an accurate opinion of the risk, and unless they were 
true the policy was void. 

Anderson vs. Fitzgerald, 4 House of Lords Cases, 484; Cazenove vs. 
British Ass. Co., 94 Eng. Com. Law, 487; Campbell vs. N. E. Mut. Life 
Ins. Co., 98 Mass., 381 ; Price vs. Phoenix Ins. Co., 17 Minn., 497 ; 2 Ins. 
Law Journal, 223. 

Conover vs. Mass. Mut. Life Ins. Co. 

Rep’d Jour’l, p. 93. U. 8. 0. C. Mo. 


TITLE. 


§ 26. Fime.— What would Pass.—Plaintiff furnished railroad 
ties which were examined by company’s inspector provisionally, 
and monthly payments were made on that basis. Ties were not 
fully accepted until examined one by one as they were laid in 
place. Held, that an acceptance by the company which would 
defeat plaintiff ’s recovery for a loss must be such as would pass 
the title and bind the company to pay for them. Whether the 
acts of the parties amounted to an acceptance was properly a 
question for the jury. 


Chandler & Co. vs. St. Paul F. and M. Ins. Co. 


WAIVER. 


§ 27. Lire.—Must be made by the Company.—Held, that an 
untrue or fraudulent statement or denial made by the applicant, 
of a fact material to the risk, to induce the issuance of a policy, 
will be fatal to the contract of insurance unless the insurer has 
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in some way waived or estopped himself from relying upon such 
misstatement to avoid the policy. This waiver to be effectual 
must be made by an officer of the company authorized to 
make it. 


Ryan vs. World Mutual Life Ins. Co 


WARRANTY. 


§ 28. Lire.—Not created by Implication—In a case where 
there was no distinct reference to the application in the policy, 
it was Held, that warranties cannot be created by implication. 
In such a case statements in the application are representations 
and not warranties. 

Campbell vs. New England M. L. Ins. Co., 98 Mass., 381; Price vs. 
Phoenix Ins. Co., 17 Minn., 497 ; 2 Ins. Law Journal, 223; May on Insur- 
ance, @ 164, 165. 

Conover vs. Mass. Mut. Life Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 
WESTERN DISTRICT OF MISSOURI. 


Novemper Term, 1874. 


JOHN CONOVER 
vs. 


MASSACHUSETTS MUTUAL LIFE INS. CO.* ] 


. Statements in Application, when not Warranties.—Where no specific and dis- 
tinct reference was made in the policy to the written application, the statements 
in the latter, although it referred to the policy, and contained a warranty, were 
considered as representations and not as warranties. The recent leading cases 
on the subject cited. 

. Untruthful Answers to Material Questions Defeat Right of Recovery.—Where the 
policy itself contains a condition that if the statements made by the applicant 
in the negotiations for the policy shall prove untrue the policy shall be void, 
untruthful answers to material questions relating to the health and habits of 
the assured will defeat the right to recover thereon, though the matters mis- 
represented did not cause or contribute to his death. 

. Statute Construed.—The act of the Missouri legislature of March 23rd, 1874, 
commented on and held not to apply to the case in judgment. 


The defendant, through an agency in Missouri, issued a policy for 


* From the Central Law Journal, St. Louis, Mo. 
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$5,000 upon the life of Eli Barnum, the plaintiff’s intestate, dated 
June 10th, 1871, and which stated that “this policy is made and ac- 
cepted upon the following conditions: In case the statements made 
by or on behalf of, or with the knowledge of the said assured, to the 
said company, as the basis of, or in the negotiations for this contract, 
shall be found in any respect untrue, this policy shall be null and 
void.” 

The policy was issued upon an application therefor, dated May 
27th, 1871, signed by the applicant and containing 32 special ques- 
tions to be answered, and which were answered by him. The 7th 
question was, “Does the party use™lcoholic stimulants?” Answer, 
“No.” 8th. “If so, state how often—in what quantities.” Answer, 
“None.” 9th. “Has the party at any former time used alcoholic 
stimulants?” Answer, “No.” 15th, “Has the party ever had in- 
flammatory rheumatism?’ Answer, “No.” 17th. “Has the party 
now, or has he ever had, a habitual cough?” Answer, “ No.” 

In the application or declaration was the following: ‘And I do 
hereby agree that the answers given to the following questions, and 
the accompanying statement, and this declaration, shall be the basis 
and form part of the contract or policy between me and the company, 
and I warrant such answers and statements as true and correctly 
stated, and agree that if the same be not so in all respects, the said 
policy shall be void, and all moneys which may have been paid on 
account thereof, and all dividend credits, shall be forfeited to the 
said company.” 

The last question was, “Is the party and the applicant aware that 
any untrue or fraudulent answers to the above queries * * * will 
vitiate the policy and forfeit all payments thereon ? and has he care- 
fully read the questions and answers thereto?” To which he an- 
swered in writing, subscribed by himself, “ Yes.” 

The assured died within one year after date of policy, and this is 
an action by his executor to recover the amount insured by the poli- 
cy. The company defends the action on several grounds, but it is 
only necessary to state those on which the judgment of the court 
rests. The company pleads that the statements in the application as 
to the health and habits of the assured were untrue in these several 
particulars, viz.: at the time of signing the application, and for years 
previously, he had habitually used alcoholic stimulants ; that he had 
had inflammatory rheumatism, and for years labored under a habit- 
ual cough. He did not die of rheumatism or any pulmonary disease, 
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nor, so far as appeared, in consequence of the use of alcoholic 
drinks. 

The action was tried by the court, a jury having been waived. 
Without recounting the evidence of the various witnesses adduced by 
the parties, it is sufficient to state that the witnesses on both sides all 
concurred in the statement that the assured was habitually given to 
the use of alcoholic drinks ; that he not unfrequently became intoxi- 
cated, though he would often, for weeks at a time, not drink at all. 
He was in the army, as a lieutenant in the fifty-seventh Illinois regi- 
ment, and it is clearly proved that he had a severe attack of inflam- 
matory rheumatism in 1862, so severe that he had to leave his regi- 
ment and be taken to the hospital. It is also shown that he labored 
under a habitual cough while in the army. On the other hand, there 
is testimony to the effect that at and about the time of his effecting 
the insurance in question, his general health was good. 

After his death, and after this suit was brought and an answer was 
filed, the legislature of the State of Missouri passed an act, approved 
March 23rd, 1874, as follows : 

“Sec. 1. No misrepresentation made in obtaining or securing a 
policy of insurance in the life or lives of any person or persons shall 
be deemed material or render the policy void, unless the matter mis- 
represented shall have actually contributed to the contingency or 
event on which the policy is to become due and payable; and 
whether it so contributed in any case shall be a question for the 
jury. 

“Sec. 2. In suits brought upon life policies heretofore or hereafter 
issued, no defence based upon misrepresentation in obtaining or se- 
curing the same shall be valid, unless the defendant shall, at or be- 
fore the trial, deposit in court, for the benefit of the plaintiffs, the 
premiums hereafter received on such policies, with six per cent. in- 
terest per annum from the date of receipt.” 


Henry Fuanacan, Jonn Conover, and W. 8. Everert, for Plaintiff. 
H. K. Wurrr, for Defendant. 


Dittoy, J. 


Much of the discussion at the bar was directed to the point whether 
the statements in the application concerning the health and the hab- 
its of the assured were, under the language of the policy in connec- 
tion with the language of the application, to be considered as war- 
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ranties, as maintained by the defendant, or representations, as main- 
tained by the plaintiff. It was not seriously denied by counsel that 
these statements were not true in point of fact, and hence if they are 
warranties it is plain the plaintiff has no case. The plaintiff’s posi- 
tion was that the statements were not part of the policy by insertions 
therein, or by distinct and specific reference in the policy itself to the 
application as part of the policy, and hence these statements in the 
application could at most only be representations ; and being such, 
it was further claimed by the plaintiff that their untruthfulness, al- 
though relating to matters material to the company, on preliminary 
inquiries, were in fact, as the event showed, immaterial, since the 
death was not caused by the diseases or habits to which the untruth- 
ful answers related. 

Inasmuch as the policy itself does not distinctly identify and refer 
to the written application, and make it part of the policy, I am in- 
clined, in view of the established and reasonable rule, that warran- 
ties are not to be created or extended by construction, and the doc- 
trines of the later and best considered cases, to hold that the state- 
ments in the application are representations and not warranties. 
Campbell vs. New England, etc., Ins. Co., 98 Mass., 381, 1867 ; fol- 
lowed in Price vs. Phoenix Ins. Co., Co., 17 Minn., 497, 1871 ; [2 Ins. 
Law Journal, 223 ;] Muy on Ins., secs. 164, 165. 

As this is the view most favorable to the plaintiff, the case will be 
decided on the assumption that it is correct. 

It will be seen, by reference to the statement of the case, that the 
policy itself contains a condition that if any ‘‘ statement made by 
the assured to the company, as the basis of or in negotiation for 
this contract, shall be found in any respect untrue, this policy shall 
be null and void ;” and in the application the statements therein 
contained shall, it is declared, “be the basis and form part of the 
contract or policy” to be entered into between the parties. In the 
application the applicant declared that he had carefully read the 
questions and his answers to them, and that he was aware that if 
any of the answers were untrue or fraudulent, it would vitiate the 
policy. 

The representations upon which the company grounds its defense, 
relating as they do to the habits of the assured in respect to the use 
of alcoholic stimulants, then and previously, and to whether he had 
ever been afflicted with inflammatory rheumatism, (which it is well 
known often leads to fatal diseases of the heart,) or had ever had a 
habitual cough, (known to precede or indicate pulmonary diseases, ) 
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were material, to enable the company or its medical adviser to form 
an accurate opinion as to the risk which the insurer was asked to 
assume. Now the policy itself contains the express provision that if 
the statements of the assured, in the negotiations for the policy, 
shall be found untrue, the policy shall be void. This is the contract 
the parties made, and it is binding upon them ; and the case is gov- 
erned by and falls precisely within Anderson vs. Fitzgerald, 4 House 
of Lords Cases, 484, 1853, in which eleven of the judges of England 
attended the summons of the House of Lords, and where the unani- 
mous judgment was, in a case like the present, that it was erroneous 
to leave it to the jury to say whether certain answers were material 
as well as false, and if not material to direct them that the plaintiff 
was entitled to recover. It was expressly decided that by the con- 
tract of the parties, the truth of the representations, and not their 
materiality, were alone in question, and if untrue the insurer was not 
liable. That decision was followed in Cazenove vs. British Ass. Co., 
95 Eng. Com. Law, 437, 1859, and by the leading case of Campbell 
vs. New England, etc., Ins. Co., 98 Mass., 381, 403, and in the well 
considered judgment in Price vs. Phoenix, ete., Ins. Co., 17 Minn., 
497 ; [2 Ins. Law Journal, 223. ] 

These cases hold that where the insurer puts specific questions 
touching the risk, under conditions like those here agreed upon, 
the inquiries are conclusively made material, and that false answers 
avoid the policy. It is not necessary in the case at the bar to go to 
the extent of affirming that all possible questions and answers are 
material, or may be made so, for here it is manifest that the ques- 
tions, upon the answers to which the defense is based, pertaining to 
the habits of the applicant, in a matter material to health and to dis- 
eases he had had or was liable to have, were reasonable, and correct 
answers to which were essential, that the risk to be assumed by the 
company might be understood. In Anderson vs. Fitzgerald, supra, 
Lord Chancellor Cranworth observed, that “ whether certain state- 
ments are or are not material, where parties are entering into a con- 
tract of life assurance, is a matter upon which there must be a divid- 
ed opinion. Nothing therefore can be more reasonable than that the 
parties entering into that contract should determine for themselves 
what they think to be material, and if they choose to do so, and to 
stipulate that unless the assured shall answer a certain question ac- 
curately, the policy or contract they are entering into shall be void, 
it is perfectly open to them to do so, and his false answer will then 
avoid the policy. Now it appears to me, my lords, that that is pre- 
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cisely what has been done here. The question for the jury to decide 
was simply whether it (the answer) was false or not. In that narrow 
compass the whole case lies.” 

I cannot refrain from observing that it may be questionable whe- 
ther the practice of the companies is, after all, so entirely reasonable 
as it appeared to the lord chancellor. Life insurance has grown 
to such immense proportions as to have important public relations. 
It is the method which has been largely adopted to make provision 
for wife and children, and for those dependent upon the life of the 
assured. The judgments of courts touching the validity of policies 
cannot be too carefully considered, so as not to work injustice either 
to the insurer or the insured. Courts, by a too liberal extension of 
the doctrine of warranties, and by recognizing the validity of provi- 
sions for forfeiture of the rights of the assured, and particularly in 
allowing the parties, by sweeping language, not fully understood or 
considered by the assured, when the policy is effected, to make im- 
material questions and answers material, have, in my judgment, in- 
clined too much in favor of the companies, and hence the judicial 
tendency of late is to uphold rather than overturn the contract, when 
substantial justice requires it. 

In view of the fact that the tables upon which the expectation of 
life is calculated give the average mortality of persons as they run, 
while the companies select their risk, so that the actual mortality 
falls below the assumed mortality, and in view of the practice of the 
companies to put a multitude of questions to the applicant, and to 
make correct answers to all of them material, I am inclined to con- 
sider the legislation of Missouri as well timed and necessary to pre- 
vent the unfair practice of the companies in framing their policies, 
though it is perhaps too broad, if it prevents companies from provid- 
ing that willful misrepresentations as to material facts will avoid the 
policy, although it may chance that the misrepresented matters did 
not actually contribute to the death of the assured. But as the act 
does not apply to the case in hand, I forbear further remark upon 
its policy or meaning. 

As the questions in this case were material, and the answers un- 
truthful in material respects, and as the parties, in the policy itself, 
agreed that this should vitiate the policy, the judgment must be for 
the defendant. 

Judgment accordingly. 
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SUPREME COURT OF TENNESSEE. 


Aprit Term, 1874. 


GEO. W. CHEEK er ar 
US. 


COLUMBIA FIRE INS. CO. 


Same vs. Norra American Fire Ins. Co. 
Same vs. Puanrx Ins. Co.* 


. Void Tax Title.—In answer to a question whether the applicant for an insur- 
ance agairst fire owns the property upon which insurance is to be effected, and 
whether any other person is interested in it, he need not disclose the existence 
of a void tax title to the same. 


. Lease of Premises.—The application in this case, which was made part of the 
policy, contained the following question and answer: “Is the mill leased 
or rented? If so, to whom, and how long?” Ans. ‘“‘No.” Held, that the 

uestion was designed to ascertain whether the applicants had made a lease of 
the premises, not whether they were holding as lessees. 


. Concealment.—The non-disclosure of the fact that the title to the insured prem- 
ises was in litigation, was ‘ Held, in the absence of any interrogatory upon the 
subject, not to avoid the policy. 

. Application filled out by Company's Agent.—If all the facts inquired of are truly 
stated to the company’s agent, and he fills out the application, any failure by 
him to state therein facts made known to him, is to be attributable to the 
company, and will not avoid the policy. The evidence on this point consid- 
ered. 

. Waiver of Defense.—Where the insurance company rested their defense upon 
the ground of a misrepresentation of title, Held, that they must be confined 
to this point, and cannot allege other grounds of defense. 


The only material fact not stated in the opinion of the court is the 
existence of the following condition in the policy of the Columbia 
company: “If the property to be insured be held in trust or on 
commission, or be a leasehold or other interest not absolute, it must 
be so represented to the company, and expressed in the policy in 


* From the Central Law Journal, St. Louis, Mo. 
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writing ; otherwise the insurance as to such property shall be void.” 
Similar provisions were contained in the other policies. 


Pierce & Drx, for Columbia and North American Companies. 
E. S. Hamoonp and E. L. Betcusr, for Phoenix Company. 


McFartanp, J. 


These causes have been argued and considered together in this 
court. They are bills filed to recover the amount of three fire poli- 
cies underwritten severally by the defendants, who are insurance 
companies, organized and having their principal offices in other 
States, but at the time doing business in this State, and represented 
by the same agent. 

The policies were issued upon the application of George W. Cheek 
& Co., and are each for five thousand dollars “on machinery fixed 
and movable,” in a certain cotton mill described in the policy and 
application. The loss by fire within the time covered by the con- 
tract is shown, and in fact not denied, The defense in each case is 
placed upon substantially the same ground. 

In the application, which is made part of the contract, occur the 
following questions and answers, substantially the same in each, to 
wit : 

“ Are the building and machinery both owned by applicants?” 
Ans. “Yes.” “Is any other person interested in the property? 
If so, state the interest particularly.” Ans. “No.” “Is the mill 
leased or rented? If so, to whom, and how long?” Ans. “ No.” 

The applicants in said written application agree that it contains a 
just and true statement of all facts and circumstances in regard to 
the condition, situation and value of the property, known to them, 
and material to the risk, and make this a condition of the insur- 
ance. 

The defendants in their answers admit the contracts, but deny 
“that said George W. Cheek & Co. were the owners of the property 
described in said policy, or had any insurable interest therein at the 
time said policy issued, except as tenants,” but charge that “in truth 
and in fact the property at the time belonged to Mr. W. J. Smith 
and Fielding Hurst, who had purchased the same at the United 
States direct tax sale in June, 1864.” 

This defense proceeds upon the ground that the assured had no 
insurable interest in the property, and also upon the ground that, in 
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this respect, which was material to the risk, the statements of fact in 
the application were untrue, and by the terms of the contract it was 
thereby avoided. 

This necessarily presents the question whether or not George W. 
Cheek & Co. were the owners of the property. They are admitted 
to have been the owners up to the time of the tax sale referred to. 
This tax sale is the adverse title set up by the defense. While of 
course we can make no adjudication binding upon Smith and Hurst, 
who claim this tax title, still the question is presented, and its discus- 
sion is essential to the determination of the present case. 

It is not denied that such tax sale was made, and that Smith and 
Hurst were the purchasers of the property ; but it is argued that 
this sale was absolutely void for several reasons, only one of which 
we notice. It is clearly shown by the proof that the amount of the 
direct tax assessed under the act of Congress, together with the pen- 
alty and costs, was duly tendered to the commissioners by the own- 
ers before the sale, but the tender was refused. Upon this proof we 
must hold, upon the authority of Bennett vs. Hunter, 9 Wallace, 338, 
that Smith and Hurst acquired no title under their purchase. 

This being the only objection taken to the title, it results that 
George W. Cheek & Co, not only had an insurable interest, but were 
the absolute owners of the property, and their statements to that 
effect in their application were strictly true. 

It is next argued that, however the foregoing question may be, 
Cheek & Co. did fraudulently conceal from the defendants or their 
agent other facts material to the risk. In two of the cases cross 
bills were filed to avoid the policy upon this ground. In the other 
case the defense was made by answer. The other facts charged to 
have been concealed, or falsely represented in the application, are 
as follows: Smith and Hurst, under their tax purchase, and by aid 
of the military authorities, took forcible possession of the property 
and held it for a short time, until the said George W. Cheek & Co. 
had instituted legal proceedings to regain possession. Under a de- 
cree of a United States court at Memphis, R. C. Brinkley, who had 
sold the property to Geo. W. Cheek & Co., and who had a lien upon 
it for unpaid purchase-money, was appointed receiver, with direc- 
tions that he might rent it to said George W. Cheek & Co. for the 
sum of one thousand dollars per month, which he did. In this 
mode, and under this contract with Brinkley, George W. Cheek & 
Co. had regained possession a short time before these policies were 
issued, and this was the character of their possession at the time. 
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It is not shown what became of the proceedings in the United States 
court. 

The first question is, Are these facts inconsistent with the truth of 
the statements made in the application for the policy, as shown in 
the three questions and answers which we have set forth ? 

It is clear these facts do not contravene the truth of the first twe 

; questions and answers, to the effect that the applicants were the 

‘ owners of the buildings and machinery, and that no other person 
was interested in the property ; for we should understand the inter- 
est of other persons, inquired after in this question, to be an actual 
interest, and not a mere pretended claim, without any real founda- 
tion. The third question and answer are to the effect that the mill 
was not leased nor rented to any one. This was doubtless intended 
to mean that George W. Cheek & Co., who were the owners, were 
themselves in possession, and so expected to remain ; that they had 
not rented or leased to any third person, who might take possession. 
On the other hand it is true that the applicants, although the own- 
ers, were themselves in passession as renters under the receiver, 
Brinkley. 

The statement contained in this last question and answer, when 
literally construed, is contradicted by the facts we have stated in re- 
gard to the manner in which George W. Cheek & Co. then held 
possession ; but when understood in the sense in which the parties 
most probably understood it, it is not contradicted by the facts 
stated. 

But the application purports to contain a true statement of all facts 
material to the risk, and it might be argued that an omission to 
state some material fact known to the applicant, though not specially 
inquired about, would be in effect the same as to make an untrue 
statement in the application. We do not concede this proposition 
in an unqualified sense to be sound. For if the underwriters choose 
to insure without special inquiry as to certain facts, the applicant 
is not bound to know that these facts would be regarded as ma- 
terial, and a failure to disclose them would not necessarily avoid 
the policy. See 2nd vol. Bennett’s Ins. Cases, p. 279, from 5 Hill, 
N. ¥., 188. 

If the facts not disclosed were unusual, and such as the applicant 
must know to be material, the case would be different. Flanders on 
Ins., 334-5. 

At all events, we should say that where the defense is predicated 
upon a mere failure to disclose some facts within the applicant’s 
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knowledge, not inquired about, the fact not disclosed must be ma- 
terial to the risk in order to avoid the policy. Flanders on Insur- 
ance, 293. 

We have not found, in the numerous cases referred to on this 
question, satisfactory authority for holding that the facts, which it is 
alleged were not disclosed, were so material to the risk as to avoid 
the policy. For, as indicated, in fire policies there is a distinction 
between statements made upon direct inquiries, and a mere omission 
to state facts not inquired about. In the latter cases more latitude 
is allowed in showing that the facts were not material. Fland. on 
Ins., p. 328, and authorities there cited. 

The cases referred to in Flanders on Insurance, p. 293, and notes, 
are cases where the facts are stated in the application, and by the 
terms of the contract are made material. 

Treating of concealments, Mr. Flanders says, p. 339: “A pend- 
ing litigation respecting the subject of the insurance, not voluntarily 
disclosed, will not avoid the risk. And the underwriters are not 
competent witnesses in such a case to prove that the fact concealed 
was material. It is not a question of science or skill, with respect 
to which they might be experts.” For this he refers to Hill vs. La- 
fayette Ins. Co., 2 Mich., 476. Our own court has held that the ex- 
istence of a mortgage not disclosed was not material. 8 Hum., 684 ; 
although there are authorities to the contrary. 

The facts which it is alleged were not disclosed are : 

1. The existence of the pending litigation in the United States 
court. This litigation, as we have seen, involved only the claim of 
Smith and Hurst, which, in our opinion, was a claim without legal 
foundation. The applicants, notwithstanding this litigation, assume 
to state in their application that they were the absolute owners, and 
we hold their statement to be true. 

2. It is said they failed to state that Smith and Hurst had pos- 
session. We do not see how this could be material. 

3. It is said they failed to disclose that under the pending litiga- 
tion they had rented under the receiver, Assuming, as we do, that 
Cheek & Co. were the owners, that the claim of Smith and Hurst 
was illegal, the practical legal effect simply was that Cheek & Co. 
would be subject to the order of the court pending the litigation. 

All these facts might, within the range of possibility, affect the 
risk. Parties engaged in an angry litigation about property might 
be tempted to destroy it rather than have their adversary succeed. 
But this is rather a remote danger. George W. Cheek & Co. were in 
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possession, claiming to be owners, and were in fact owners. We do 
not see that their care and prudence in regard to it would be 
affected by circumstances stated. 

We are not satisfied that a failure to disclose these facts would 
have avoided the pulicy. Although the agent says in his opinion the 
facts might have been regarded as material, it is not a question to be 
decided by his opinion. 

But aside from all this, how are the facts in regard fo the alleged 
concealment ? For the complainants it is maintained that these 
facts were fully disclosed to the agent, but he not regarding them 
as material, did not insert them in the written application, which was 
made out by him. Upon this we have the testimony of Cheek and 
Page, the two members of the firm, the ‘ormer very positive and de- 
cided, the latter not so full, but to the same purport. They have no 
direct interest, as they have assigned the policies without recourse 
on them. On the other hand the agent says these facts were not 
disclosed to him. We do not see that he has a legal interest, but 
his feelings would naturally incline him not to admit any failure of 
duty in the matter toward his principals. 

The facts are to some extent of a public nature. If we regard the 
onus upon the defendants to make out the concealment, in this they 
have clearly failed. 

And even if the written application be construed to contain state- 
ments inconsistent with the facts, still, in cases where the application 
is made out by the agent of the underwriters, and the facts are fully 
disclosed to him, and he fails to insert them, this will not avoid the 
policy. ‘ 

Upon this question the defendant’s counsel have referred us to a 
large number of cases, and it is maintained that this is in conflict 
with the rule which rejects parol evidence to contradict a written 
contract, and is only allowed in exceptional cases, where the facts 
untruly stated are of a public and notorious character, or where 
there is fraud, accident or mistake. We cannot review or under- 
take to reconcile these authorities. We can only give the rule 
which is sustained by one class of authorities, and which we think 
is sound. 

1. The agent who fills up the blanks or makes out the written ap- 
plication, is still in this the agent of the insurers, and not of the 
insured. He is in the employ of the insurers ; it is his duty to rep- 
resent them, and protect their interest, and he cannot rightfully di- 
vest himself of this character, although the application is in form the 
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act of the insured. Bearing this in mind, and regarding the acts of 
the agent as the acts of the company, then if we assume that the 
facts were fully disclosed to him, and he failed to state them truly in 
the application, it would be manifestly against all sound principle to 
allow any false statement thus inserted in the application to avoid 
the policy. It would be to allow the defendants to take advantage 
of their own wrong. It would put it in the power of an agent to 
destroy the effect of the policy, without fault upon the part of the 
applicant. Of course, if actual collusion be shown between the agent 
and insured, the case would be different. This may be placed either 
upon the ground of fraud or estoppel. We refer to the cases of the 
Insurance Co. vs. Wilkinson, 13 Wallace, 222, and the Planters’ In- 
surance Co. vs. Sorrells, by this court, at Nashville, (MSS.,) recently 
decided, as authorities for this holding. In the former case, it was 
said, this does not come in conflict with the rule rejecting parol 
evidence to vary a written contract, but proceeds upon the ground 
that the application in such case is not the statement of the ap- 
plicant. 

The proof clearly shows that the application was 1ade out by 
the agent of the defendants, and the weight of proof is that the 
facts were fully disclosed to him. 

A question of this character must be determined like any other 
question of fact, by the weight of evidence. We do not see that any 
lifferent rule should be adopted as to the amount of evidence re- 
quired, from the ordinary rule where any other question of fact is 
involved in a civil case. 

Other objections are made: 1. That the complainants have 
averred that they used all proper precaution to prevent the fire, 
that this was not admitted, and there is no proof. 2. There is no 
sufficient proof of the amount of the loss. 

We think it manifest, from the record, that the only defenses set 
up are those we have considered. In fact the real cause af resisting 
the payment was upon the ground that Smith and Hurst were the 
owners of the property. This was the real defense, and is the only 
real defense set up or put in issue. 

It appears that proofs of losses were furnished in due time, and 
no objections were taken to them, and in the first named case the 
agent at Memphis had been instructed to draw on the secretary of 
the company for the amount of the policy, and the evidence indicates 
that the other two defendants were acting in concert on this subject. 
It appears that George W. Cheek & Co. owed Brinkley balance for 
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purchase-money a note of $20,000. They (after the fire) offered 
him in payment four policies of $5,000 each, (not the ones in contro- 
versy in this case, as they had $75,000 in insurance, but in others.) 
He was advised by the agent of the defendant not to take them, but 
to take the three policies involved in this case, and one other, all of 
which were in companies represented by him, and this upon the 
ground that these policies would be paid. Before the time, however, 
the instructions to the agent to draw for the amount were withdrawn 
by telegraph, and afterward by letter, and from this letter it is clear 
that the defense then contemplated was upon the ground that Smith 
and Hurst were the owners of the property ; and the defendants had 
determined to pay losses, but afterward determined to resist upon 
this ground. We think, therefore, the questions argued are not 
raised by the record. 

The decrees will be affirmed, with costs. Petition for rehearing 
denied. 


SUPREME COURT—DISTRICT OF COLUMBIA. 


MARY C. CAMPBELL 
vs. 


AMERICAN POPULAR LIFE INS. CO.* 


A person obtaining a policy of life insurance may agree that the surgeon-in-chief 
of the company shall decide whether one of the conditions upon which the 
policy issued has been complied with, and his decision will be binding. 


Where one of the conditions in the policy is that the insurance money is to be 
paid if, in the opinion of the surgeon-in-chief of the company, the party in- 
sured did not die of intemperance, nor by any disease produced or aggravated 
by intemperance, it was Held, that-this was a valid condition precedent, and 


that its performance must be averred or its non-performance accounted for. 
If, however, the surgeon is also a stockholder, whose dividends are affected by the 
payment of claims, and the fact of such interest was concealed by the com- 
any from the party insuring at the time the policy was made and accepted, it 
is a sufficient excuse for the non-performance of such condition. 


* From the Washington Law Reporter, Oct. 27. 
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The case is stated in the opinion of the court. 


E. L. Sranron and A. S. Worruineton, for Plaintiff. 
Groner Buss and Witt1am A. Cook, for Defendant. 


MacArruor, J. 


This is an action upon a policy of life insurance, and one of the 
conditions upon which the insurance was to be paid reads as fol- 
lows : 

“That in the opinion of the surgeon-in-chief of this company, 
the party insured did not die of intemperance, with which disease 
the party is now, or is supposed to be, affected, nor by any disease 
produced or aggravated by said disease.” 

At a former term this court determined that this was a valid con- 
dition, and that its performance must be averred in the declaration, 
or its non-performance accounted for. 2 Bigelow, Ins. R., 16. 

The first count of the present declaration sets up the following 
averments by way of excusing the non-performance of the condi- 
tion : 

“And the plaintiff further says that at the time said policy was 
issued, as aforesaid, and at the time of the death of the said Nathaniel 
H. Campbell, as aforesaid, one A. N. Gunn was, and till this suit com- 
menced continued to be, the surgeon-in-chief of the defendant ; that 
at said times and during said period said A. N. Gunn was interested in 
the determination of the question whether said Nathaniel H. Campbell 
died of intemperance, or of disease produced or aggravated thereby, 
among other things in this: that he, said Gunn, was the owner of 
certain shares of stock in said company, the defendant herein, of 
great value, to wit, the sum of four thousand dollars, upon which di- 
vidends of large sums of money, the exact amounts of which are to 
the plaintiff unknown, were from time to time, before and after the 
times aforesaid, declared and paid by said defendant to said A. N. 
Gunn, and the value of said shares of stock and the extent of said 
dividends were, at the time aforesaid, and before and afterward, af- 
fected by the payment of claims against the defendant, and the refu- 
salto pay them. The plaintiff further says that the foregoing facts 
relative to the interest of said Gunn in said company were concealed 
from her by the defendant at the time said policy was made and ac- 
cepted by her, and for a long time thereafter, to wit, till after the 
death of said Nathaniel H. Campbell, and that she was utterly ignor- 
ant of the same till after this suit was commenced.” 
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There are several special pleas, among them the 3rd, 4th, and 5th, 
which are the only ones now to be considered, and which set up the 
condition relative to the finding of the surgeon-in-chief, and the non- 
performance of that condition by the plaintiff, as a defense ; but they 
do not take any issue as to the averments in the declaration, that he 
was interested in the matter to be decided by him, and that his in- 
terest was concealed from the plaintiff by the defendant when the 
policy issued, and that she was ignorant of the same until after the 
commencement of this suit. And, in this respect, a majority of the 
court are of opinion that the pleas are bad in substance. It is scarcely 
necessary to suggest that parties may agree to such terms and condi- 
tions as they mutually consent to in their contracts, aud they may con- 
stitute any one an arbitrator to determine matters of controversy, both 
in law and fact. It is always advisable that the person so selected 
should be free from interest, but in this respect the party may use his 
own discretion, and when he is fully aware of the objection, and yet con- 
stitutes a person so interested an arbitrator, he is bound by his deci- 
sion. I know of no authority to controvert this position ; while the 
authorities which sustain it are quite numerous. The plaintiff in this 
case, for instance, agrees to refer the question, whether the person 
insured did not die of intemperance, to the opinion of the surgeon- 
in-chief of the company. She thereby waived any objection to that 
officer on the ground of any supposed partiality or bias growing out 
of the circumstance that he was in the employ of the other contract- 
ing party. She was aware of his relation to the company by the 
policy itself, and notwithstanding consented that this matter might 
be referred to him. The case is different with respect to an arbitra- 
tor having a direct interest, and where the party selecting him has 
no knowledge of that circumstance, and from whom the fact of such 
interest is concealed, as is the case here, conceded by the present 
‘state of the pleadings. We think, therefore, that the averments of 
the declaration fully excuse the non-performance of that condition, 
and that the plaintiff may properly object to the decision of the sur- 
geon-in-chief. 

We are of opinion that the alleged misconduct of the surgeon in 
deciding the matter submitted to him, is sufficiently put in issue by 
the fifth plea. For the reason already assigned, however, the demur- 
rer is sustained, and the parties have leave to amend pleading ac- 
cording to their stipulation. 

Wwe aud Oxy, JJ., dissenting. 





Bennett vs. City Ins. Co. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK COUNTY. 


JunE Term, 1874. 


WILLIAM W. BENNETT 
vs. 


CITY INSURANCE COMPANY.* 


Where a policy of insurance issued by an insurance company in the name of A., 
has been sent to the agent of A.,and shortly afterward ig returned by the 
agent to the company with a request to have it made payable to B., and the 
company cancels the first policy, and makes a new one to B., and there is evi- 
dence that what was done after the delivery of the first policy to A. by the 
agent was done without the knowledge or authority of A., the keeping of the 
new policy by B. for seven months does not, as a matter of law, constitute an 
acceptance on the part of A., of the new policy, although it is admitted by A. 
that the possession of the policy by B. was not fraudulent. 


Contract on a policy of insurance containing the following provi- 
sions: “No insurance, whether original or continued, shall be con- 
sidered as binding until actual payment of the premium,” and, “ If 
this insurance be a mortgagee’s interest, the assured shall assign to 
this company, in case of loss, an interest in said mortgage equal to 
the amount of loss paid.” 

At the trial in the Superior Court, before Lord, J., the loss was 
admitted, and there was evidence tending to show that a policy was 
issued by the defendant to the plaintiff, through an insurance agent 
named Prince, who was not the defendant’s agent, about Novomber 
6th, 1871, and that about November 15th, 1871, the policy was re- 
turned by Prince to the defendant with a request, as alleged by the 
defendant, to “ make a policy payable to Charles A. Kingsbury, mort- 
gagee ;” or as allesed by Prince, to “ make tie original policy pay- 
able in case of loss to Charles A. Kingsbury, mortgagee ;” that the 


* Decision rendered June 19th, 1874. To be reported in 115 Mass. 


ee Sane Ae é 


sae SRY SPN aime a 


ae 
rs 





110 Report of Decisions. [Feb., 


request, however made, was made without the knowledge or author- 
ity of the plaintiff ; neither Prince nor Kingsbury having authority 
from the plaintiff to alter or change said policy in any way ; and 
that said policy came into the possession of Kingsbury by mistake ; 
that the defendant canceled the original policy and issued a new 
one to Kingsbury as mortgagee, containing also the above provisions; 
that Kingsbury received the policy and retained it for seven months, 
when the insured premises were destroyed by fire ; that the plaintiff 
then for the first time knew of the alteration of the policy ; that 
Kingsbury offered to surrender the second policy if the defendant 
would pay the first one; but this the defendant refused, offering 
however to pay the second on Kingsbury assigning his mortgage to 
it, in accordance with the provisions of his policy ; that the plain- 
tiff paid Prince the premium on his policy when he received it, but 
Prince did not pay it over to the defendant until December, 1871, 
after the issue of the second policy, when he paid it together with 
other premiums paid on policies issued through him. In the course 
of the trial the presiding judge inquired of the counsel for the 
plaintiff whetper it was claimed that the possession of the policy by 
Kingsbury was fraudulent, to which the counsel replied that no such 
claim was made. 

The presiding judge ruled that upon the foregoing evidence the 
case could not be submitted to the jury, “ because as matter of law 
the keeping of the policy by Kingsbury, for seven months, was an 
acceptance by the plaintiff of the second policy as a substitute for 
the first, notwithstanding the plaintiff gave no authority to Kings- 
bury or Prince, or any one, to have any change made in the policy, 
and notwithstanding the plaintiff had no knowledge of the circum- 
stances,” and directed the jury to return a verdict for the de- 
fendant ; the plaintiff excepted to the above ruling. 


W. Gaston, and W. A. Frexp, for Plaintiff 
J. Turner, for Defendant. 


Ames, J. 


The defendants insist that the original policy did not take effect 
for the reason that the premium was not paid ; and also that it was 
canceled before the loss occurred. It is not denied that the plaintiff 
paid the amount of the premium, but the defendant insists that this 
payment was upon the new policy. It appears that the original policy 
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soon after its issue found its way back into the defendant’s hands, 
and that a new one was issued by it, which it insists is still outstand- 
ing and in force, and upon which it professes to be ready to pay the 
loss. 

But the plaintiff claims that he was not a party to this substitution ; 
that it was transacted without his knowledge or consent ; that it was 
not consented to by any person acting under any authority express or 
’ implied from him ; that it was the result of mistake which did not 
come to his knowledge till after the loss occurred, and that the effect 
of the new policy is not merely to insure Kingsbury the mortgagee 
against loss, but also to require him in case of loss to assign the 
mortgage to the defendant, and thereby to deprive the plaintiff of all 
benefit from the policy. If the original policy took effect when it was 
first issued, and we see no reason to doubt it, it would continue in 
force until it was canceled or modified by mutual consent. The alleged 
substitution of a new and different policy in its place could not be 
made by the defendant without the consent of the plaintiff, or of 
some person acting by his authority. Whether there had been any 
such consent or authority was a question of fact, and should have 
been submitted to the jury. The keeping of the new policy by Kings- 
bury the mortgagee for seven months, was a matter eminently proper 
for their consideration, as having some tendency to show an accept- 
ance by the plaintiff of the alleged new arrangement. It was a 
mistake however to rule that as a matter of law it constituted an 
acceptance on the plaintiff’s part. He should have been permitted to 
show that he gave no authority to any one to make the substitution, 
and that he had no knowledge of the circumstances and matters of 
fact relied upon by the defendant. If the alleged cancellation 
occurred without his express consent, or under such circumstances 
that his concurrence should not be implied, the defendant is liable 
upon the original policy, and the case should have been submitted to 
the jury with an instruction to that effect. 

Exceptions sustained, 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK COUNTY. 


November Term, 1873. 


ALGERNON S. WASHBURN 
v8. 


THE GREAT WESTERN INS. CO. 


Held, that the plaintiff by bringing an action of law upon the policy in its original 
form, and prosecuting that action to trial upon the issue whether he had com- 
plied with the warranty contained therein, conclusively elected to consider it as 
expressing the true contract between himself and the company, and to abandon 
any attempt to have it reformed in equity. 


Gray, C. J. 


This is a bill in equity, filed December 28th, 1868, to reform a policy 
of marine insurance (obtained upon a ship by Alexander H. Howard 
in behalf of the plaintiff) by striking out a printed clause of war- 
ranty “not to load more than her registered tonnage with coal” or 
certain other articles as having been left standing by mistake, con- 
trary to the express agreement of the parties, and without the know- 
ledge of the plaintiff or his agent. The defendants on July 13th, 
1869, filed an answer to the bill, alleging that the policy was in exact 
conformity with the understanding and agreement of the parties. 

At October term, 1869, the plaintiff brought an action at law in 
the name of Howard, upon the policy as issued, alleging that he had 
complied with the warranty ; to which the defendant answered, ad- 
mitting the contract to be as there alleged, but denying such compli- 
ance ; and the case was continued from term to term until April 
term, 1871, when a trial was had and a verdict returned for the de- 
fendants, and exceptions taken, which were argued before the full 
court in March, 1872, and overruled. Howard vs. Great Western 
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Ins. Co., 109 Mass., 384. In April, 1873, no replication having been 
filed in the suit in equity, the defendants, by leave of court, filed a 
supplemental answer, setting up the proceedings in the action at law, 
and moved to dismiss the bill. The plaintiff admitted the truth of 
the facts thus stated, and the question of their effect, without regard 
to the manner in which they were pleaded, was reserved for the de- 
termination of the full court. 

We are of opinion that the plaintiff, by bringing an action of law 
upon the policy in its original form, and prosecuting that action to 
trial, verdict and judgment upon the issue whether he had complied 
with the warranty contained therein, conclusively elected to consider 
it as expressing the true contract between himself and the insurance 
company, and to abandon any attempt to have it reformed in equity. 
His bill does not assert an equitable right, which, although it could 
not have been secured to him in action at law, might coexist with the 
right asserted by him in that action, but proceeds on grounds wholly 
inconsistent with those maintained by him in the action at law, and 
seeks to show that his contract with the defendants was essentially 
different from that which he alleged, and submitted to the final judg- 
ment of the court in that action. If the real contract was as alleged 
in the. bill in equity, the question tried at law was a mere moot 
question, having no bearing upon the rights of the parties. 

The case falls within the principle of the decision in Sanger vs. 
Wood, 3 Johns., Ch., 416. There the plaintiffs sued the defendant 
at law upon a contract, and obtained a verdict and judgment for the 
amount claimed, and then filed a bill to rescind the contract upon 
the ground of fraudulent acts of the defendant at the time it was 
made. But, as it appeared that these acts were known to the plain- 
tiffs some days before the trial of the action at law, it was held that 
by going to trial and judgment therein they had made a conclusive 
election of remedy, and waived any right to rescind the contract in 
equity ; and Chancellor Kent said : “ The suit at law and the action 
here are inconsistent with each other, since the one affirms, and the 
other seeks to disaffirm, the contract in question.” “ Any decisive 
act of the party, with knowledge of his rights and of the fact, deter- 
mines his election in the case of conflicting and inconsistent reme- 
dies.” 


Bill dismissed. 


Ln erecta RAI AN DEL IEE 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


HAMPSHIRE COUNTY. 


Sepremper Term, 1872. 


ROBERT J. FAIR 
v8, 


MANHATTAN INS. CO. er at. 


Where the plaintiff originally occupied one store in a building and effected insur- 
ance on his stock of goods contained in the building, and subsequently by re- 
moving partitions made the three stores into one, and a, total loss occurring it 
was Held, that he was entitled to recover for all loss of or injury to his goods in 
any part of the building. 


Srearns & Know tron, for Plaintiff. 
Sours & Laruror, for Defendant. 


Morton, J. 


The policies of the Manhattan Insurance Company and of the 
Greenwich Insurance Company each describe the property insured 
asa “stock of dry goods and other merchandise, hazardous and ex- 
tra hazardous, his own or held by him in trust or on commission, or 
sold but not delivered, contained in the frame building known as 
‘Hunt’s Building,’ situate on Main Street, in Northampton, as per 
plan.” The policy of the Market Insurance Company contained sub- 
stantially the same description, except that there is no reference to a 
plan. 

At the time the policies were issued, the main floor of the building 
was divided into three stores, as shown on the plan, and the plaintiff 
occupied the west store, the others being occupied by other persons. 
The building was wholly consumed by fire on May 19th, 1870. At 
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the time of the fire the plaintiff occupied the whole of the main floor, 
having removed the partition between the west and middle stores, 
and opened doors into the east store. 

The defendants contend that the policies covered the goods con- 
tained in the west store only. 

It was not shown or claimed that the removal of the goods by the 
plaintiff increased the risk, and we are of opinion that this case is 
not distinguishable in principle from the case of West vs. Old Colony 
Ins. Co., 9 Allen, 316. ‘ 

The words of the policies in suit include all the three stores, and 
there is nothing in them to indicate that the plaintiff occupied or 
intended to occupy only one of them, or that the intention of the 
parties was to limit the risk to goods contained in the store then in 
fact occupied by him. 

The reference to the plan was for the purpose of showing the situ- 
ation of the building in relation to other buildings. 

The ruling that the plaintiff was entitled to recover for all loss of 
or injury to goods in any part of the building, was correct. 

Before passing upon the exception to the ruling admitting the au- 
ditor’s report, the court desire a further argument upon the ques- 
tions, Ist, whether the auditor exceeded his authority in the manner 
in which he has stated the case, and 2nd, whether the objections to 
the report could be first taken at the trial, or should have been 
taken by a previous motion to recommit. 

Further argument ordered. 





Report of Decisions. 


SUPREME COURT OF MINNESOTA. 


Apri Term, 1874. 


Appeal from Court of Common Pleas—Hennepin County. 


WILLIAM CHANDLER & CO., Respondents, 
vs, 


ST. PAUL FIRE AND MARINE INS. CO., Appellant.* 


The defendant insured plaintiffs against loss or damage on their railroad ties piled 
along the line of N. P. R. R. Between the 7th and 22nd of May, 1871, several 
thousand of the ties were destroyed by accidental fire. Plaintiffs gave imme- 
diate notice of the loss, A disagreement arose concerning the number burned, 
and some five months were consumed in efforts to negotiate. On April 8th, 
1872, mn furnished defendant formal proofs of loss. Action to recover 
brought August 7th, 1872. 


The policy contained the following clauses: ‘‘To be paid within sixty days after 
due notice and satisfactory proof of the same.” Also, ‘It is expressly cove- 
nanted by the parties hereto that no suit or action against the company for the 
recovery of any claim under or by virtue of this policy shall be sustained in 
any court of law or charcery unless commenced within the term cf one year 
next after any claim shall occur and in case such suit or action shall be com- 
menced against the company, after the end of one year next after such loss or 
damage shall have occurred, the lapse of time shall be taken and admitted as 
conclusive evidence against the validity of the claim thereby attempted to be 
enforced, any statute of limitations to the contrary notwithstanding.” 


Held, ** claim shall occur” obviously means claim shall arise or accrue. No claim 
arises or accrues on the mere happening of the loss. Notice and proofs of loss 
are conditions precedent. The limitation begins from the furnishing of proofs, 
or at most sixty days thereafter. 


The second branch of the condition, requiring suit to be brought within one year 
of time of loss, is inconsistent with the first. The ambiguity must be removed 
by construction. The language is that of the company and must be construed 
most strongly against the party nsing it. A policy should be absolutely free 
from ambiguity, and so framed that ‘‘he who runs may read.” This rule is 
a applicable in the — case, where the condition is wholly for the 

enefit of the company, and a condition subsequent involving a forteiture of 
vested rights, which must be construed strictly against the company and 
liberally in favor of the assured. 


Held, that the action was commenced within the time limited by the condition. 


* Tried April Term, 1874. Decision rendered October 12th, 1874. To appear (probably) in 
20 Minn. 
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It was in evidence that the ties were examined by the R. R. Company’s inspector, 
and monthly payments made to plaintiffs on the basis, also that the ties were 
not fully accepted until examined one by one when laid in place. 


Held, that it was a question for the jury whether the acts of the parties amounted 
to an acceptance. 


Held, that an acceptance which would defeat recovery by plaintiffs must have been 
such as would pass the title to the Construction Company and bind the latter 
to pay for them. 


Order denying a new trial affirmed. 


Coryett & Braptey, for Respondents. 
Harvey Orricer, for Appellant. 


Youne, J. 


By a policy issued April 11th, 1871, the defendant insured plain- 
tiffs for the term of six months, against loss or damage by fire, to the 
amount of $5,000, on their railroad ties piled along the line of the 
Northern Pacific Railroad, from the Junction to the Red River of the 
North in Minnesota, agreeing to make good to the assured all loss, 
ete., “ to be paid within sixty days after due notice and satisfactory 
proofs of the same.” Between the 7th and the 22nd May, 1871, 


several thousand of the ties insured were destroyed by accidental fire. 
The plaintiffs gave immediate notice of the loss, and the defendant 
thereupon entered upon an investigation of the facts relating to the 
fire. A disagreement arose between the parties as to the actual 
number of: ties burned, and some five months were consumed in fruit- 
less negotiations on this subject. On the 8th April, 1872, the plain- 
tiffs furnished the defendant with formal proofs of loss. This action 
was brought on the 7th August, 1872, to recover the amount claimed 
to be due plaintiffs on the policy. The policy contains the following 
condition limiting the right of the assured to sue and recover for a 
loss : “It is expressly covenanted by the parties hereto that no suit or 
action against the company for the recovery of any claim, under or 
by virtue of this policy, shall be sustained in any court of law or 
chancery, unless commenced within the term of one year next after 
any claim shall occur, and in case such suit or action shall be com- 
menced against the company after the end of one year next after 
such loss or damage shall have occurred, the lapse of time shall be 
taken and admitted as conclusive evidence against the validity of the 
claim thereby attempted to be enforced, any statute of limitations to 
the contrary notwithstanding.” 

The first branch of this condition clearly sustains the plaintiffs’ 
contention. The expression “claim shall occur,” obviously means 





118 Report of Decisions, [Feb., 


claim shall arise or accrue. No claim occurs or arises in favor of the 
assured upon the mere happening of the loss. The giving of notice 
and the furnishing of satisfactory proofs are conditions precedent to 
be performed by the assured, before they are entitled to claim the 
stipulated indemnity ; and not until sixty days after the performance 
of the last of these conditions can their claim be enforced by suit. It 
. is unnecessary to determine in this case whether by the first branch 
‘ of the condition the time of limitation begins to run from the fur- 
nishing of proofs, or sixty days thereafter. It would seem, however, 
that the claim exists when notice has been given, and proofs fur- 
nished, although it is not payable until the expiration of the sixty days. 

The second branch of the condition as clearly provides, that unless 
suit is brought within-one year after the occurrence of the loss, the 
lapse of time shall be conclusive evidence against the validity of the 
claim. These two limitations cannot stand together. By the first an 
action might be sustained if commenced before June 8th, 1873, or at 
any rate if brought prior to April 9th, 1873 ; but by the second, lapse 
of time would be a conclusive bar to such action, if brought after May 
22nd, 1872. During the interval an action might be maintained 
under the first limitation, but must be defeated by the second. 

The two branches of the condition being thus inconsistent, and the 
whole being ambiguous, its meaning can only be ascertained by a 
resort to construction. 

The language of the condition is the language of the company, and 
for any ambiguity in its terms the company is responsible. If the 
company has seen fit to express itself in terms that require interpre- 
tation, it cannot complain if any doubt as to the meaning of the con- 
dition is resolved in favor of the assured. The rule that words are to 
be taken most strongly against the parties using them, is more appli- 
cable to the conditions and provisos of policies of insurance than 
to almost any other instruments. These policies are wholly prepared 
by the company issuing them, and should be drafted with the most 
scrupulous exactness. They should be absolutely free from ambi- 
guity. A policy ought to be so framed that “he who runs can read.” 
It ought to be framed with such deliberate care that no form of ex- 
pression by which, on the one hand, the party assured can be caught, 
or by which, on the other, the company can be cheated, shall be found 
upon the face of it. Anderson vs. Fitzgerald, 4 H. of L. Cases, 510. 
This rule has been adopted in many cases, involving the construction 
of exceptions, warranties and conditions precedent in policies. (See 
Blackett vs. Assurance Co., 2 Crompt. & Jer., 251; Notman vs. 
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Anchor Assurance Co., 4 C. B., (N. A.,) 481; Fitton vs. Accidental 
Death Ins. Co., 17 ib., 185 ; Brannstein vs. Accidental Death Ins. Co., 
1 Best & Smith, 799 ; Fowkes vs. Assurance Assn., 3 ib., 925 ; Catlin 
vs. Springfield Fire Ins. Co., 1 Sumner, 440 ; Palmer vs. Warren Ins. 
Co., 1 Story, 364, 369 ; Barlett vs. Union M. F. Ins. Co., 46 Me., 502 ; 
Wilson vs. Conway Fire Ins, Co., 4 R. I., 156; Wilson vs. Hampden 
Fire Ins. Co., 4 ib., 166; Hoffman vs. Adtna Ins. Co., 32 N. Y., 413 ; 
Reynolds vs. Commerce Fire Ins. Co., 47 N. Y., 604; N. Y. Belting 
Co. vs. Washington Fire Ins. Co., 10 Bosw., 435 ; Merrick vs. Ger- 
mania Fire Ins. Oo., 54 Penn., 284 ; Western Ins. Co. vs. Cropper, 32 
ib., 355.) It is peculiarly applicable to the condition we are now 
considering for the reason that this condition is not only wholly for 
the benefit of the company, but is also a condition subsequent by which 
a valid claim, founded on a contract fully performed by the assured 
and broken by the company, is defeated unless an action is brought 
to enforce it within a time much shorter than that allowed by the 
statute of limitations. Such a condition is valid, (Riddlesbarger vs. 
Hartford Ins. Co., 7 Wall., 391, and cases cited,) but like other con- 
ditions subsequent which work forfeitures of vested rights, it is to be 
construed strictly against the company, and liberally in favor of the 
assured. A defense founded on the breach of such a condition as 
this, is stricti juris, and we ought not to hold that the assured have 
stipulated away their claim to the indemnity secured by the pny 
unless their intention to do so clearly appears. 

The defendant’s counsel has failed to point out to us any sufficient 
ground for preferring the construction claimed by the company, to 
that relied on by the plaintiffs. Aside from the rule before men- 
tioned, the reason of the case certainly favors the plaintiffs’ position. 
It is natural that the parties should have intended to refer the com- 
mencement of the period of limitation to the date when the cause of 
action accrued, and that the time during which the «ssured could not 
sue should not be counted as part of the year within which they 
were required to sue. This construction leaves no door open for 
suits upon fraudulent claims, after the lapse of time has made the 
proof of fraud difficult or impossible. 

The assured, as a condition precedent to their right of action, must 
still furnish satisfactory proofs of loss, either within the time fixed by 
the policy, or, if no time is fixed,within a reasonable time after the loss ; 
the action must be brought within a year and sixty days thereafter, 
at the furthest, and the company is thus amply protected from suits 
upon stale claims. On the other hand, if the suit must be brought in 





120 Report of Decisions. [Feb., 


all cases within a year after the loss, as no suit can be brought until 
sixty days after the proofs have been furnished, and as the time 
within which proofs can be furnished must vary with the circumstances 
of each case, the condition will operate very differently in different 
cases, and may very often allow the assured but a very brief and 
inadequate time in which to bring suit after their cause of action 
accrues. 

The plaintiffs’ construction of the condition, highly reasonable in 
itself, is supported by the decision in the Mayor of New York vs. The 
Hamilton Fire Ins. Co., 39 N. Y., 45 ; cited with approval in Killips 
vs. Putnam Ins. Co., 28 Wis., 484, although the latter case was decided 
on other grounds. 

But whether or not the plaintiffs’ construction thus sustained by 
authority is more reasonable, it is certainly not less reasonable than 
that contended for by the defendant, and in accordance with the rule 
before stated, the condition must be taken in the sense most favorable 
to the plaintiffs. 

The action having been commenced within the time limited by the 
condition thus construed, it is unnecessary to consider the question 
fully discussed in the briefs of counsel, whether the conduct of the 
defendant amounted to a waiver of the condition as construed by 
defendant. 

It appeared at the trial that the ties burned were cut by plaintiffs 
in fulfillment of a contract with the Northwestern Construction Com- 
pany, which was then engaged in building the Northern Pacific Rail- 
road. There was evidence that the ties were examined by the railroad 
company’s inspector, and marked upon the end as good or bad, while 
lying in piles alongside the railroad, and that monthly payments 
upon their contract were made to the plaintiffs upon the basis of 
the estimate thus made. But there was also evidence that this esti- 
mate was merely provisional, and that the ties were not fully accepted 
by the Construction Company until they had been examined one by 
one as they were laid in place upon the road bed. 

The court properly left it to the jury to find whether the acts of the 
parties amounted to an acceptance of the ties burned, and correctly 
instructed them, that “an acceptance of the ties by the Construction 
Company, which would defeat a recovery by the plaintiffs in this 
action, must have been such an acceptance as would pass the title to 
the ties to the Construction Company, and bind the Construction Com- 
pany to pay for them.” 

The jury having found for the plaintiffs in the full amount claimed, 
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must have found that none of the ties burned had been accepted by the 
Construction Company, but that they were at the time of the fire the 
property of the plaintiffs. This finding of the jury, under a very accu- 
rate instruction as to the law, and upon sufficient evidence, is a full 
answer to the defendant’s last point, that the plaintiffs had no insur- 
able interest in a large part of the ties destroyed. 

The order denying a new trial is affirmed. 


SUPREME COURT OF MINNESOTA. 


Aprit Term, 1874. 


Appeal from District Court.—Sherburne Co. 


JOHN EVERETT, Respondent, 
US. 


CONTINENTAL INS. CO., or New Yors, Appellant.* 


Defendant insured plaintiffs threshing machine, described in the application, first, 
as ‘‘on Sec. 36, T. 23, R. 28,” and again, as ‘stored in barn on Section 36, T. 
23, R. 28.” In the policy it is described as ‘‘threshing machine, Sec. 36, T. 
23, R. 38,” reference being made to the application for more particular descrip- 
tion. 

There is no tract answering either description in the State. The machine was 
burned while standing outside of, but within 15 or 20 rods of the barn, on Sec. 
36, T. 33, R. 28. Plaintiff claimed, and referee found, that the clause ‘stored 
in barn,” ete., was fraudulently inserted after signing. Defendant claimed this 
finding was not warranted by the evidence. 

Held, that the matter of fraudulent alteration was of no essential importance. In 
either event the misdescription was the result of inadvertence and mistake. 
The intention of the parties was to describe the machine where it actually was. 
The case is one of repugnant calls, and the reference to the barn centrols on 
the principle that that description must be adhered to about which there is 
least likelihood of mistake. The misdescription was not a false representation 
material to the risk. 


Held, that the reference to the section, town and range, and the phrase, ‘‘ stored 


* Decision rendered October 8th, 1874. To be reported (probably) in 20 Minn. 
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in barn,” in the application, were merely descriptive, and not a stipulation that 
the location should be unchanged, or if changed that the insurance sbould 
cease. 

Judgment affirmed. 


Kerr & Coxiixs, for Appellant. 
H. C. Gorpon and Hamu & Searzz, for Respondent. 


Berry, J. 


This is an action upon defendant’s policy insuring the plaintiff 
against loss or damage by fire on a certain threshing machine. In 
the application for insurance the machine is described first as “on 
Sec. 36, T. 23, R. 28,” and again as “stored in barn on Section 36, 
T. 23, R. 28, owned and insured by L. L. Chaffin.” In the policy it 
is described as “threshing machine, Sec. 36, T. 23, R. 38.” Refer- 
ence being made “ for more particular description to the application.” 

The undisputed facts are that the barn of L. L. Chaffin was situate 
on Section 36, T. 33, R. 28, in Sherburne County in this State, and 
that at the time of making the application, a part of the machine (to 
wit, the separator and trucks) was in said barn, while the rest was 
outside of, but within 15 or 20 rods of the same, but on said Section 
36 last mentioned. 

There is no tract of land answering the description, 8S. 36, T. 23, R. 
28, or S. 36, T. 23, R. 38, in this State. It is not pretended that the 
description was inserted in the application through any intentional 
or fraudulent misrepresentation on the part of the insured, or with any 
purpose of deceit. On the contrary, it appears that the barn was 
“insured ” by defendant’s agent, and that at the time when he took 
the application for insurance of the machine, he knew where it was 
from personal observation 

On August 13, 1870, some three or four months after the issue of 
the policy, the machine was mostly destroyed by fire, while standing in 
a field upon Section 36, T. 33, R. 28, where it had been in use. 
There is no controversy as to the identity of the machine destroyed 
with the machine insured and intended to be insured, and no pre- 
tense that the plaintiff owned any other machine. The plaintiff claims 
that the clause “stored in barn,” etc., was fraudulently inserted in the 
application after he had signed it, and the referee so finds. The 
defendant claims that this finding of the referee is not warranted by 
the evidence. 

In our opinion this matter of fraudulent alteration is of no essential 
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importance. Strike out the clause spoken of from the application, 
and upon the facts stated there can be no room for doubt that the 
referee was entirely right in finding that the misdescription in the 
number of the township in the application, and in the numbers of the 
township and range in the policy, was “by inadvertence and mistake,” 
and that the intention on both sides was to describe the machine 
(according to the fact’) as being upon See. 36, T. 33, R. 28. 

On the other hand, giving the defendant the benefit of the assump- 
tion that the referee is wrong, that the clause referred to was in the 
application at the time when it was signed by plaintiff, and that it 
was there with plaintiff’s knowledge, and the fact that the misde- 
scription was the result of “ inadvertence and mistake,” and that the 
intention of both parties was to represent the machine as being 
where it in fact was, is made still more apparent than before by the 
mention of the barn. For the case being one of repugnant calls, the 
reference to the barn controls upon the principle that “where more 
than one description is given, and there is a discrepancy, that de- 
scription will be adhered to, as to which there is the least likelihood 
that a mistake could be committed, and that be rejected in regard to 
which mistakes are more apt to be made. ‘“ Miller vs. Terry, 3 Jones, 
Eq., 29; Yonkers & N. Y. F. I. Co. vs. Hoffman F. I. Co., 6 Robert- 
son, (Sup. Ct.) 316 ; 2 Wash., R. P., (2nd ed.,) 631; 1 Gr. Ev. § 301, 
and note. That the barn was on Sec. 36, T. 33, R. 28, where the 
machine also was at the time of the application to insure, as well as 
of its destruction, there is no dispute. Whether then the clause, 
“stored in barn,” etc., be rejected or not, the misdescription in the 
application cannot be regarded as “false or erroneous representations 
material to the risk,” (and by the express terms of the policy, it is 
only such false or erroneous representations as are material to the risk 
that will avoid the policy,) or as possessing any practical importance. 
And we do not understand the defendant’s counsel to contend very 
strenuously to the contrary. 

But assuming, ‘as the defendant does, and as we do in defendant’s 
favor, that the clause, ‘‘stored in barn on Sec. 36, T. 23, R. 28, 
owned and insured by L. L. Chaffin,” was properly a part of the 
application, and that the policy was insured with reference to this 
clause, the principal defense in the case is that under the terms 
of the application and policy, the threshing machine was insured only 
while stored in the barn of L. L. Chaffin. But this defense is based 
upon an entire misconception of the effect of the mention in the ap- 
plication and policy of the place where the machine was situate at 
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the time of the application, or of the issue of the policy. The 
reference in the application and policy to the section, town and 
range, as corrected by the mention of the barn, or by the other facts 
appearing, and the statement that the machine is “stored in barn,” 
etc., are mere matter of description, operating simply to locate the 
machine. 

One obvious purpose of the location would appear to be the iden- 
tification of the machine. In addition, this location might be impor- 
tant in view of a clause of the policy in reference to increase of risk, a 
clause upon which however no defense is based in this case. But 
whatever might have been the purpose of the location of the machine 
in the application and policy, there is no ground whatever for con- 
tending that it was in letter or in spirit a promissory stipulation on 
the part of the insured, or a condition of insurance on the part of the 
insurer, that this location should remain unchanged, or if changed, 
that while changed the insurance should cease, or be suspended. 
Smith vs. Mech. & Traders’ Ins. Co., 32 N. Y., 399, and cases cited ; 
Blood vs. Howard F. I. Co., 12 Cush., 472 ; Flanders on Fire Ins. 
241, 255, 269, 485. 

This disposes of this case, and renders it entirely unnecessary to 
examine or consider most of the points presented in the briefs of 
counsel. 

It is not insisted that the fact that a part of the machine was not 
in the barn at the time of the application, but outside, and distant 
some 15 to 20 rods, was a “false or erroneous representation 
material to the risk,” such as would avoid the policy according to its 
own terms, or that it is in any way important. 

Judgment affirmed. 





Ruggles vs. Chapman. 


COMMISSION OF APPEALS OF NEW YORK. 


PHILO T. RUGGLES, as Recetver, etc., 
vs. 


ORLOW W. CHAPMAN, as Sur’r or Ins. Dep’s, 


The securities held by the superintendent of the Insurance Department for the 
security of policy-holders are held as a statutory trust, which he cannot volun- 
tarily transfer and which the courts have no authority to compel him t > trans- 
fer to a receiver appointed in a proceeding to dissoive a corporation under the 
general provisions of ‘the statutes. It is the duty of the legislature rather than 
the courts to to resolve the difficulties arising from the two independent 
whemes of dealing with insolvent companies. 


Per Curiam. 


In each of these cases the substantial question is presented by the 
claim of the plaintiff to require from the superintendent of the In- 
surance Department a transfer of certain securities which he holds 
in his official character. The plaintiff is a receiver appointed by the 
New York Common Pleas in the exercise of its equitable jurisdiction, 
at the suit of a stockholder and creditor of the Eclectic Life Insur- 
ance Company, in a suit to establish its insolvency and procure its 
dissolution, and the distribution of its assets. 

The securities which the defendant holds were placed in his hands 
by the insurance company in question in pursuance of the require- 
ments of the law. (Stat. at Large, 4th ed., p. 218, sec. 6.) His duty 
in respect to such securities is defined by the same statute. It is 
there enacted that the superintendent of the Insurance Department 
shall hold such securities as security for policy-holders in said com- 
panies. By a subsequent section of the same act (sect. 17, p. 224, 
225) it is made the duty of the Attorney General under specified 
circumstances to apply to the Supreme Court for the dissolution of 
the company and the distribution of its assets, including the secur- 
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ities deposited as aforesaid. The Supreme Court, in case it is made 
to appear that the assets and funds of the company are insufficient 
to reinsure the outstanding risks, is required to decree the dissolu- 
tion and distribution as before mentioned. Undoubtedly any sur- 
plus which should remain after satisfying the policy-holders would be 
applicable to the satisfaction of the general creditors of the corpora- 
tion. On the other hand, in a proceeding to dissolve a corporation 
under the general provisions of the statutes, the receivers who are 
appointed have certain general and defined powers and duties, and 
are required to make distribution upon principles which look to the 
preservation of equality of right among all the creditors, with some 
immaterial exceptions. 

We do not perceive the authority of such a receiver to require 
from the superintendent of the Insurance Department the surrender of 
a trust which has been devolved upon him by law. We are entirely 
clear that the superintendent could not voluntarily transfer the trust, 
and we are at a loss to find any authority in the courts to compel 
him to do so. Not regarding for the moment his official character, 
and the statutory sanction of his trust, if it rested on contract alone 
it is difficult to see on what footing a court could assume [to pass] 
into the hands of its receivers property lawfully held in trust, in the 
absence of misconduct on the part of the trustee. Mortgagees in 
trust could not be compelled to yield to receivers representing 
creditors ut large. It is quite obvious that there are difficulties in 
the way of harmonizing these two independent schemes of dealing 
with insolvent insurance companies ; but we are of opinion that the 
claims of the receiver cannot be asserted as paramount to the statu- 
tory duty of the superintendent. We venture to add that it is bete 
ter that the legislative power should be invoked to resolve the diffi- 
culty and to provide for the protection of the rights of the parties 
interested in such cases by general laws, than that the courts should 
attempt to build up a system out of the discordant and scanty ma- 
terial of positive enactment now to be found in the statutes. 

The judgment must be affirmed. 

All concur, except Grover, J., taking no part. 
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COURT OF ERRORS AND APPEALS OF NEW JERSEY 


JuNE Term, 1874. 


In Error to Supreme Court. 


THE MUTUAL BENEFIT LIFE INS. CO., Plaintiff in 
Error, 
vs. 


HENRIETTA HILLYARD anv GEORGE M. LUMPKIN, } 


eT At., Defendants in Error. 


Plaintiff issued a policy for $5,000, upon the life of a citizen of Virginia, in 1849. 
Annual premiums were regularly paid up to and including 1860. The premium 
due in 1861 was not paid by reason of*the war then existing. The insured died 
in 1862. After the close of hostilities, the premium with interest was tendered 
and refused. The policy provided, that in default of payment of premium 
when due, all liability should cease, and the sums paid should be forfeited. 


The main question is whether the effect of the civil war was merely to suspend 
the premium, or to avoid the policy. 

1. All commerce and friendly intercourse between citizens of the insurrectionary 
States and districts, and the rest of the Union, during the recent civil war was 
suspended, and any act of intercourse inconsistent with the condition of hos- 
tilities was unlawful. 

. As a consequence it was unlawful between such citizens to remit or to receive 
the money to pay a premium on a policy of life insurance, coming due during 
the war, as it involved an act of amicable intercourse. 


. Whether a pre-existing contract is dissolved or not by the war, depends upon 
whether it is essentially antagonistic to the laws governing a state of war. If 
the contract is of a continuing nature, as in the case of a partnership, or of an 
executory character merely, and in the performance of its essential features 
would violate such laws, it would be dissolved, but if not, and rights have 
become vested under it, the contract will either be qualified or its performance 
suspended, according to its nature, so as to strip it of its objectionable features, 
and save such rights. The tendency of adjudication is to preserve, and not to 
destroy contracts existing before the war. 


. A policy of life insurance issued before the war by a corporation in this State, 
for the benefit of parties in Virginia, where premiums had previously been paid, 
is not dissolved or forfeited for the mere non-payment of a premium falling 
due during the war, and where the payment with proper interest was promptly 
tendered at its termination. The payment had become impossible by the act 
or force of the law, and for that reason was suspended and excused for the 
time being. : 
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5. A condition for the payment of the premiuia in a life policy, after the first is 
sui generis, and not :f the nature of a condition precedent to the vesting of 
right, and is subject to be suspended the same as clauses for performance in 
any other contract. 


. The fact that the insurance company is mutual does not create a partnership 
among the insured so as to make the contract continuing. The insurance is 
between the corporation and the insured. 


. The fault of the rebellion cannot be imputed to the plaintiffs, so as to make the 
non-payment their fault. The law deals with the existence of hostilities, and 
considers all citizens of the belligerent States, respectively, as mutual enemies. 
er ane of the contest do not affect the legal results between the indi- 
viduals. 


Judgment affirmed. 


F. H. Tessz and B. Wituuamson, for Plaintiff in Error. 
J. Dixon, for Defendants in Error. 


Bepte, J. 


This suit was brought upon a policy of life insurance, issued by the 
Mutual Life Insurance Company, a corporation of this State, on Dec. 
27, 1849, upon the life of John H. Hillyard, then and continuously 
afterward up to his death a citizen and inhabitant of the State of 
Virginia. He died June 1, 1862. The annual premium was $302.50, . 
which amount was regularly paid each year, up to and including Dec. 
27,1860. The premium of Dec. 27, 1861, was not paid, by reason of 
the insurrection and condition of hostilities then existing in that part 
of the State of Virginia where Hillyard and those for whose benefit 
the insurance was effected resided, but as soon as such hostilities 
were terminated, that premium with lawful interest was tendered to 
the company, and by it refused. By the policy, the company in con- 
sideration of $302.50 paid at the date thereof, and of the annual 
premium of $302.50 payable on Dec. 27 of every year during the life of 
Hillyard, agreed to pay $5,000, the sum insured, within ninety days 
after notice and proof of death, subject to certain conditions, and 
among them, in substance, that in default of the payment of any 
of the annual premiums on the days mentioned, the company should 
not be liable to pay the sum insured, or any part thereof, and that the 
policy should cease and determine, and all previous payments and 
benefits thereupon be forfeited to the company. 

The main question involved is as to the effect of the recent civil 
war upon the policy—whether the payment of the premium was sus- 
pended merely, or the policy avoided. No argument can be drawn 
from the hardship of either view. It is undoubtedly important that 
life insurance companies should prumptly receive their premiums, and 
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clauses to secure that result will be strictly enforced, as in the case of 
Catoir vs. American Life Insurance Company, 4 Vroom, 488, but at 
the same time, when such an unexpected event as a civil war be- 
tween the States occurs, it is equally important to know whether the 
insured, if unable to pay the premium by reason of that, shall lose all 
benefit from the insurance-and forfeit to the company the whole 
amount paid, which may, as in this case, including principal and 
interest, nearly equal the sum insured. It is an injury to the company 
not to receive prompt payment, but it wouid be a greater injury to 
the insured to lose all benefit from the insurance. 

’ War always creates hardships, and private rights must necessarily 
suffer from the hostile condition ; but the evident object and tendency 
of judicial action is, where the government has not created forfeitures, 
and where the question is one of the mere effect of the war ipso facto 
upon private contracts and interests, to interfere with them only so 
far as may be rendered necessary by the existence of hostilities, and 
when to preserve them would be inconsistent therewith. It would 
be impossible to so declare the law as that no injury would result, 
but it should be the purpose of the court, as far as consistent with 
principle, to sustain the interests of both parties—the one as well as 
the other—in the policy, doing as little injury as possible to either. 
The difficulty in this case urises from the non-payment of the pre- 
mium of Dec. 27, 1861. In an ordinary case the policy would be 
forfeited, according to its terms; but if unlawful to pay the premium 
when due, by reason of the war then existing, the question to be 
settled is, how such state of war, or the non-payment for that 
cause, affects the contract? It cannot be disputed that the existence 
of the war, taken in connection with the proclamation of the President 
of August 16, 1861, and the act of Congress of July 13, 1861, which 
authorized the proclamation, suspended all amicable intercourse, and 
made it unlawful then to transmit the money for the premium, from - 
the insurrectionary State to this. That doctrine arises out of the fact 
of all wars, whether foreign or civil; but in addition to that, the clear 
effect of the proclamation, with the force and authority of section 5 
of the act of Congress, was to make it incontestable that during the 
insurrection intercourse necessary to transmit money was suspended. 
The transmission of money among other consequences involves inter- 
course inconsistent with a condition of hostilities, and therefore it was 
unlawful to remit it, and by the evident force of the act of Congress 
alone; after the proclamation it was unlawful to receive it, as the 
result of any intercominunication between those of the belligerent 
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States. How then was the contract of insurance affected by the non- 
payment of the premium for that cause, or by the war? The only 
ground upon which it can be claimed that the war ipso facto dissolved 
the contract is this, that to make the annual payments involved an 
act contrary to the laws of warfare, and that act in this case consist- 
ing chiefly in the intercourse necessary to accomplish it, which would 
be unlawful. 

It is granted that to transmit the money would be unlawful, but the 
result sought does not follow from that alone. War does not defeat’ 
a debt, yet the right to collect it during the continuance of the strife 
is suspended, and the creditor loses his interest. Let us analyze the 
case of a debt due, as for instance for goods sold before the war, but 
payable at a time after its commencement, and, to make the illustra- 
tion as forcible as possible, payable at different times by installments 
during the war. The actual contract is, the debtor having received 
the goods, that he shall pay for them at the time appointed. In the 
absence of hostilities it is the right of the creditor to receive, and the 
duty of the debtor to pay ; but war having occurred, the debtor cannot 
discharge that duty without an infraction of law. Any attempt 
to do it would be an act clearly inconsistent with the state of war, 
but the debtor is not discharged for that reason. 

The debt should be paid by the contractor ; the contract itself re- 
quires it; yet the payment may be suspended and the debt subsist, 
and it is so with any executed contract not obnoxious to the policy of 
warfare. Rights vested under it will be saved, but any immediate 
benefit is suspended. If the contract could be carried out by any 
hocus pocus action in making the payment of the several installments 
it would still be unlawful to do it, for the law does not require or tol- 
erate any such irregularity, and therefore suspends the payment, 
leaving the claim disturbed as little as possible, and although the 
creditor must submit to the loss, yet he is allowed as much benefit 
from his contract as is consistent with the state of war. It will thus 
be seen that it does not necessarily follow, that when the contract 
itself requires payment the contract will be entirely dissolved. The 
law strips the contract of its objectionable features and leaves the rest 
intact. There is a class of contracts however, upon which the war 
works complete dissolution, and among them are those termed con- 
tinuing. They are of an executory nature merely, and where the con- 
tract in its essential features, if it subsists, must violate the law gov- 
erning hostilities. The chief instance is a partnership. It is un- 
doubted that no contract can be made during belligerency, and 
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although a contract of partnership is made before the war, yet it 
contemplates the continuous performance of acts amounting to dis- 
tinct contracts. The life of a partnership is in the continuance and 
performance of the transactions it contemplates. Without that the 
relation would be barren. It is of the nature of a partnership that 
there should be intercommunication of the partners, each also is 
interested in the business and is affected by the acts of the other, and 
as stated by Chancellor Kent in the great case of Griswold vs. Wad- 
dington, 16 Johnson, 491, “ when one of the parties becomes disabled 
to act, or when the business of the association becomes impracticable, 
the law as well as common reason adjudges the partnership to be 
dissolved.” Hence the agreement of partnership is not suspended, 
but dissolved. Although a contract of partnership is dissolved, yet 
as to all transactions executed before the war, there is no rule of law 
requiring a forfeiture of the profits to the partner who happens to 
possess them. The remedy to collect them during the war would be 
suspended, yet the right to them remuins. But this contract of insur- 
ance is not of the exact nature of a debt, nor is it of the character of 
partnership. It is peculiar. If the premiums had all been paid pre- 
vious to the war, there would have been only a debt payable at death, 
an event certain to happen, and if Hillyard had died before the pre- 
mium of Dec. 27, 1861, had accrued, there is no reason in the policy 
of the law, or in plain justice, why, after the war, the sum insured 
could not have been collected. 

A mere contract of life insurance subsisting at the breaking out of 
the war, without requiring the performance of an act inconsistent 
therewith, and especially with a clause, as in this, against entering 
into the military or naval service, is not in itself antagonistic to the 
laws governing a state of war, and, as already said, if it is to be con- 
demned, it must be upon the ground that it contains provisions for 
the payment of premiums, which if strictly carried out would be an- 
tagonistic. How then should the law deal with this contract contain- 
ing such provisions? Shall the payments be suspended, or the policy 
avoided? For the present I disregard the question of condition pre- 
cedent, for that is confined to the mere interest of the parties, while 
this depends chiefly upon considerations of public policy. It is suffi- 
cient now to say, that on the payment of the first premium a right 
became vested in the continuance of the contract of insurance, but on 
condition that the premiums be promptly paid. The contract was 
executed to the extent that the premiums were paid, and the right 
thereby acquired was private property. 
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It is the policy of all enlightened governments not to confiscate 
debts and credits, although the power to do it exists. 1 Kent, 65; 8 
Granch, 110 ; Brown vs. U. States, 6 Wall., 533 ; Hanger vs. Abbott. 
Chief Justice Marshall, in Brown vs. U. States, assumed it to be the 
universal practice not to exercise the right. This contract is of the 
general character of debts and credits, and the policy of the government 
would be to leave the interest acquired under it undisturbed by any 
act of confiscation. There is also a policy in the law, which is careful 
of private rights, and it is not confined to times of peace. When the 
dread necessities of war break up all friendly intercourse, disturbing 
and destroying trade, commerce, property and life itself, it is still the 
policy of the law to save from wreck and loss all private property and 
rights possible to be saved, consistent with the stern demands of the 
hostile state. 

The reason why contracts or transactions between the belligerents 
are interdicted, is that they are in violation of the doctrine that all 
commerce, friendly intercourse, and trading with the enemy, are con- 
trary to the nature of a state of war, but the destructive power of the 
interdiction should not be carried farther than necessary to enforce 
the doctrine. There is no reason why ante bellum contracts, not en- 
tirely executory, should not be preserved from dissolution, to tie 
extent that they are not inconsistent with the duties and requirements 
of a condition of hostilities. , 

The test to dissolve a pre-existing contract, is its essential antago- 
nism to the state of war. It is so in partnerships'; it is also so in 
contracts of affreightment. But if rights have been acqtired under a 
contract not substantially antagonistic, the law will either abridge or 
qualify it, or suspend its performance, in whole or in part, according 
to the nature of the contract. There are analogies to that effect. It 
is unlawful to insure enemies’ property, yet a policy of that kind, 
issued previous to a war, may be qualified so as to save it from entire 
destruction. 

The case of Furtado vs. Rogers, 3 B. & P., 191, (1792,) was an in- 
surance effected in Great Britain, on a French ship previous to the 
commencement of hostilities between Great Britain and France. The 
policy was in the usual form, including an insurance against captures. 
The ship was captured by British force. The court held “that when 
a British subject insures against captures, the law infers that the 
contract contains an exception of captures made by the government 
of his own country, and that if he had expressly insured against 
British capture, such a contract would be abrogated by the law of 
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England.” The court also said “that the plaintiff was not entitled 
to a return of the premium, because the contract was legal at the time 
the risk commenced, and was a good insurance against all other losses 
but that arising from capture by the forces of Great Britain.” In 
that case the court did not consider the contract dissolved, but that it 
was subject to a qualification that it should not apply to British cap- 
tures. To the same substantial effect are the cases of Kellner vs.-Le 
Mesurier, 4 East., 395 ; Gamba vs. Le Mesurier, 4 East., 408. 

In Brandon vs. Curling, 4 East., 409, a kindred case, Lord Ellen- 
borough, C. J., after referring to the two Le Mesurier cases, says, “It 
follows a consequence of the same principle, that wherever the gener- 
ality of the terms of ussurance might in their actual application to 
the covering of any particular risk produce, if effect were given to 
them in their extended sense, a similar contravention of public 
interest, the insurance must be construed in such a manner as to ex- 
clude the particular event or peril, which could not be so made the 
subject of a legal insurance in direct terms by a British under- 
writer.” 

He gives two instances of implied exceptions that may arise in the 
application of general words of insurance, one of which is, that where 
an insurance is upon goods generally, a proviso shall be considered 
engrafted as follows : “ Provided that this insurance shall not extend 
to cover any loss happening during the existence of hostilities be- 
tween the respective countries of the assured and assurer,” and the 
other is that “the risk of detention of princes, etc., must be under- 
stood to be restrained and qualified by an implied proviso that it 
shall not extend to cover any loss happening in the course of any con- 
traband adventure in which the goods would become liable to seizure, 
as forfeited by the laws of this country.” 

These cases are referred to merely to show how contracts may be 
restrained or qualified, when to carry them out according to the full 
scope of their terms would be unlawful. An instance of supension 
of agreement exists in the case of a debt already alluded to. 

Another is in the suspension of a clause in a policy of insurance 
fixing a time within which suit must be brought. Semmes vs. Hart- 
ford Ins. Co., 13 Wall., 13. In that case the Supreme Court say : 
“We have no doubt that the disability to sue imposed on the plain- 
tiff by the war, relieves him from the consequences of failing to 
bring suit within twelve months after the loss, because it rendered a 
compliance with that condition impossible, and removed the pre- 
sumption which that contract says shall be conclusive against the 
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validity of the plaintiff’s claim.” See also Hanger vs. Abbott ; also 
U. S. vs. Wiley, 11 Wall., 508 ; and The Proctor, 9 Wall., 617. 

In Parsons on Contracts, vol. 2, p. 187, the author states that a 
law may have the effect of suspending an agreement that was origin- 
ally valid, and which it makes impossible without violation of law, 
and yet leave the contract so far subsisting that upon a repeal of the 
law the foree and obligation of the contract remains.” See also 
Bayles vs. Fettyplace, 7 Mass., 325 ; Hadley vs. Clark, 8 J. R., 259. 

In a Mississippi case, 45 Miss., 581, Statham vs. New York Life 
Insurance Co., found also in 3 Bigelow, 650, a part of the opinion 
of Simrall, J., contains so much good sense on this subject that I 
will quote it: “As a general proposition war suspends the perform- 
ance of ante bellum contracts, and denounces as illegal and invalid 
those made pendente bello. If an ante bellum contract is dissolved at 
all, it is beeause its performance is inconsistent with the duties and 
allegiance which the parties owe to their respective countries, and in- 
volves some violation or infringement of these, and which has not 
been performed in whole or in part by either party. The annibila- 
tion of such a contract would not be injurious to either party, but 
would rather dissolve their inconvenient relations. But if the con- 
tract has been partly exercised by one party, by parting with money 
or other valuable things on the consideration and promise that the 
other will perform his part of the engagement, it would be gross in- 
justice, and repugnant to reason, that intervening war should destroy 
the contract, devolving all the loss upon one party to the gain of 
the other. Nor should that be so unless an overruling policy should 
so require, etc. If the contract may be preserved or performed with- 
out the transmission of money or property from one enemy to the 
other, or without their intercourse or correspondence, then no prin- 
ciple of law or policy arising out of a state of war between their 
. respective countries would demand an abrogation of the contract, or 
its non-performance.” In that case it was held that the contract 
could be performed by payment of the premium to an agent of the 
New York company, residing in Mississippi, where the insured lived. 
In 19 Johnson, 136, Buchanan vs. Curry, the defendant was an alien 
enemy of the United States residing in Canada ; one of the plaintiffs 
was a naturalized American citizen resident in New York State, and 
the other was also a British subject in Canada. The contract was 
for the delivery of timber, but made before the declaration of war in 
1812. Some of the timber was delivered before the war. The 
places of delivery were so general that the plaintiffs could elect to 
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deliver the timber in Canada, or within the United States. It was 
held that the contract was not dissolved by the war, and that the 
plaintiffs could deliver the timber to an agent who resided in the 
United States, in performance of the contract. 

The tendency of adjudication is to preserve and not to destroy pre- 
existing contracts. Where performance can be had without contra- 
vening the laws of war, the existence of the contract is not imper- 
iled, and even if performance is impossible, the contract may still, 
when partly executed, be preserved by engrafting necessary qualifi- 
cations upon it, or suspending its impossible provisions, if made 80 
by the act of the law. If the contract in question can be saved 
while the war lasts, it should be, and it is clear to my mind that the 
law will allow a suspension of the payment of the premium, and per- 
mit the payment to be made on the return of peace, with proper 
interest, unless there is something in the terms of the contract to 
prevent it. There is no more hardship in that than in suspending 
the payment of a debt. There is more in the latter, for the creditor 
loses his interest, but the insurance company will receive it, as is 
right. The company should receive it, because its ability is sus- 
tained by its premiums, and the entire accumulations. The nature 
of the contract is such that when enforced the equivalent for the sum 
insured should be made up. There is no question raised in the case 
as to the amount of interest tendered. The declaration states that 
legal interest was tendered. If compound interest could be required, 
as perhaps it ought to be, the company would be reimbursed for 
the delay. 

But it is said that the payment of premiums is a condition preced- 
ent, and if not made with exactness, that there can be no excuse for 
it unless specially provided in the policy. It is difficult to define 
the precise nature of the condition for the annual payments. The 
contract is sui generis. It may be admitted that the payment of the 
premium is a condition precedent to any recovery, the same as the 
performance of an entire contract may be, but the payment after the 
first is not a condition precedent to the vesting of substantial rights 
under the contract, although liable to be defeated by force of the 
clause of forfeiture. 

The payment of the first premium covers the whole lifetime, and 
makes a complete vested right to the sum insured if death takes 
place before another premium is payable ; but if not, it is subject to 
the payment of further premiums. This is not in the nature of a 
condition precedent to the vesting of a title to real estate. In such 
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a case, if the condition becomes impossible to be performed, nothing 
vests, because the instrument creates no right at all, without the 
complete performance of the condition. A condition as affecting 
real estate, where its nature is, most distinctly seen, if precedent must 
be performed before any estate vests ; if subsequent, it divests an es- 
tate vested. If the condition precedent is void or impossible to be 
performed, nothing vests. If the condition subsequent is void or 
impossible, the estate, having vested, remains undisturbed. The con- 
dition in question cannot in any technical sense be regarded as pre- 
cedent or subsequent, so as to vest or divest rights under the policy. 
It is a condition in the contract, and a part of it, and peculiar and 
arising out of the very nature of life insurance contracts. The poli- 
cy is necessarily of the character of mutual agreements, partly exe- 
cuted on one side ; and although the performance of the same on 
the part of the insured may be precedent to the final performance by 
the company, yet we should subject it to the same restraints and in- 
fluences of the law as any other contract. When the first premium 
is paid a full contract of insurance is completed, subject to conditions 
peculiar to that class of contracts. The use of the words “ condition 
precedent,” Baron Parke, in a certain case, Bradford vs. Williams, 
(L. R., 7 Exch., 261,) said he thought unfortunate ; that “the real 
question, apart from all technical expression, is what in each case is 
the substance of the contract.” 

So far as the precedent payment of the premium in arrear is con- 
cerned, it would of course have to be made before recovery. Time 
also is of the essence of the contract, and no fault or neglect of the 
party could excuse a non-payment ; but why should not this, like 
any other contract, be subject to such qualifications and condi- 
tions as the law may impose? I am unable to discover any rea- 
son. This should have no immunity from the fate of any other 
contract when, by an unexpected event, it becomes unlawful literally 
to carry it out. 

This subject, as we are now considering it, is free from any question 
of public policy, and cases excusing performance according to con- 
tract, by reason of a subsequent unlawfulness, are in point. 

In Bayles et al. vs. Fitzplace et al., 7 Mass., 324, the plaintiff sold, 
in 1807, sugar to defendants at Boston, for which defendants prom- 
ised to pay two several sums, at different times, and to deliver within 
a reasonable time what were called certificates of debenture of the 
United States. These were to be issued by the government officers, 
and could not be obtained unless the sugars were exported. Within 
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the reasonable time necessary for exportation an embargo was laid by 
the United States. The court held that the embargo operated as a tem- 
porary suspension of the performance of the contract. Sewell, J., 
said that “the mere suspension of the exercise of this right operated 
equally upon the plaintiffs and defendants, was created by laws to 
which both were parties and formed a part of that system of regu- 
lation to which they had referred themselves in the implied intentions 
if not in the express letter of their contract.” Sedgwick, J., said 
“the defendants of course were prevented inevitably, and without 
any fault on their part, from performing their promise. Now it is 
clearly settled by innumerable authorities that whenever a contract 
which was possible and legal at the time if was made, becomes im- 
possible by the act of God, or illegal by an ordinance of the State, 
the obligation to perform it is discharged, or if such ordinance be 
temporary the obligation is suspended during its continuance.” See 
references in note to that case. 

In Hadley vs. Clarke, 8 T. R., 259, in Court of King’s Bench, where 
defendants contracted to carry the plaintiff’s goods from Liverpool 
to Leghorn, on the vessel arriving at Falmouth, in the course of 
her voyage, an embargo was laid on her until the further order of 
council. Held, that such embargo only suspended, but did not dis- 
solve the contract, and that when the embargo lasted two years. 

In Jones vs. Judd, 4 Comstock, the plaintiffs made a sub-contract 
to do work upon a canal in New York. Afterward the legislature 
passed an act which put an end to the original contract and the sub- 
agreement. The defendant had paid plaintiffs for all the work done 
except ten per cent., which was not to be paid until the final esti- 
mate. Held, that as the plaintiffs were prevented by authority of 
the State from completing their contract, they were entitled to reco- 
ver. The act of the legislature excused the performance of the con- 
dition precedent of entire performance. The following are cases and 
references in the same direction as those cited: 6 Ad. & EL, (N. S.) 
607; Anglesea vs. Rugeley, 7 E. & B.,763; Exposita vs. Bowden ; 
Chitty on Contracts, (10th Am. ed.,) 804; 2 Parsons on Contracts, 
(1st ed.,) 187. 

Warranties in contracts of marine insurance are always regarded 
as most imperative in their performance ; yet Arnold, in vol. 1, p. 585, 
of his valuable work on Insurance, says “it may be stated generally 
that compliance with a warranty will be dispensed with if it be ren- 
dered unlawful by a law enacted since the time of making the poli- 


cy.” The foundation of this doctrine is in the maxim that the law 
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does not seek to compel a man to do that which he cannot possibly 
perform, and as an illustration of it, the familiar instance is given in 
the books, that if “ H covenants to do a thing which is unlawful, and 
an act of Parliament comes in and hinders him from doing it, the 
covenant is repealed.” Broom’s Maxims, 168. Although the instance 
is of the repeal of a covenant, by the effect of an act of Parliament 
which is permanent, yet the principle is fairly deducible from it that 
if the act interdicted is only temporarily unlawful, it suspends the 
operation of the covenant. See Cohen vs. N. ¥Y. M.L. Ins. Co., 50 N. 
Y., 622; [2 Ins. Law Jour., 426.] 

It must be considered, in analogy to the marine insurance cases, 
that there is engrafted by necessary force of the law upon the policy 
a proviso, or exception, saving it from forfeiture or extinction by sus- 
pending the payment of the premium when, by an unexpected 
condition of affairs, it has become temporarily unlawful to make 
it. The contingency of a civil war could not by any possibility have 
been anticipated at the making of the policy, and it would be grossly 
unjust to allow a forfeiture when by suspending the payment the 
contract could afterward be substantially performed. The law in 
my judgment will save the policy from so disastrous a result. The 
basis of all the argument against this view, so far as adjudication is 
concerned, is the case of Paradine vs. Jane, Aleyn, 26. The com- 
ments of the chief justice upon it are forcible. It is a case of hard- 
ship only, not of impossibility of performance. The exact lan- 
guage of the report cannot fairly be construed against the principle 
now insisted on. It is as follows : 

“ And this difference was taken, that where the law creates a duty 
or a charge, and the party is disabled to perform it without any de- 
fault in him, and hath no remedy over, there the law will excuse him. 
As in the case of waste, if a house be destroyed by a tempest or by 
enemies, the lessee is excused. So of an escape. Soin 9 E,, 3, 16, a 
supersedeas was awarded to the justices that they should not pro- 
ceed in a cessavit upon a cesser during the war, but when the party 
by his own contract creates a duty or charge upon himself he is bound 
to make it good, if he may, notwithstanding any accident by inevita- 
ble necessity ; because he might have provided against it by his con- 
tract. And therefore if the lessee covenant to repair a house, though 
it be burnt by lightning or thrown down by enemies, yet he ought 
to repair it.” 

The point of the second proposition is, “if he may,” = he must 
¥f possible, however hard. The impossibilities recognized by the law 
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are, impossibility by act or force of law, and impossibility by the act 
of God. It is unnecessary in this case to deal with the latter excuse, 
as there is more difficulty about it ; but as to the former, it is said in 
Chitty on Contracts, 804, that the non-performance of a contract will 
always be excused where it is occasioned by act of law, or by an act 
done by public authority.” The doctrine already considered would 
apply to a case where the disability was only on the part of the party 
to perform ; but in the case before us the company could not receive 
the payment without a violation of law on their part. To do so 
would necessitate an act of intercourse. Hence both parties were 
under a legal disability—one to pay, the other to receive. This is 
the effect of the act of Congress, and of the state of war. 

The right of those interested in the policy to pay and save the in- 
surance was just as strong as those of the company to receive. Nei- 
ther could enjoy the right. By what principle, then, can the compa- 
ny exact strict compliance with the clause to pay at a definite time? 
The hands of each were tied, and the company could not complain 
of the other’s default. According to all analogy and principle, the 
performance must be suspended under such circumstances. To dis- 
solve when the contract is part exercised, would not place the parties 
in a just position ; but to suspend will best reach the intention and 
spirit of the contract. 

The suggestion that this being a mutual company the contract is 
therefore like a partnership, and dissolved, is disposed of by what 
Allen, J., said in substance in Cohen vs. New York Mutual Life Ins. 
Co., 50 N. Y., 624, [2 Ins. Law Jour., 426,] that the company is a 
body corporate, capable of contracting as such, and the relation is 
between insurer, a corporation, and insured ; that the members are 
not partners between themselves. The contract is the contract of the 
corporation, and whatever incidental advantages appertain to a mem- 
ber, that that does not affect the contract in the policy. Besides, if a 
partnership it would result in an accounting, as of the time of the 
dissolution, which would be at the commencement of the war, and the 
defendant would hardly desire that result. 

* The further suggestion by defendant’s counsel, that the fault of 
non-payment must be imputed to the plaintiffs, because the rebellion 
was their fault, cannot be regarded. The law deals with the condi- 
tion of things when actual hostilities exist, and considers all the citi- 
zens of the belligerent districts as enemies mutually. The causes of 
the contest are swallowed up in the strife, and the legal results of it 
between individuals are not affected by the causes which induced it. 
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If this insurance company had been located South, and the plain- 
tiffs North, the law would affect them the same as it does now, with 
their present status. 

The questions involved in this cause have greatly agitated the 
courts of this country, and resulted in adverse decisions. I have not 
reviewed them, but will content myself with merely a reference to 
them, both in favor of the result reached, and those adverse. 

In favor: 7 Bush., 179, N. ¥ Life Ins. Co. vs. Clopton ; 20 Grat., 
614, [1 Ins. Law Jour., 115,] Manhattan Ins. Co. vs. Warwick ; 42 
N. Y., 54, Robinson vs. N. Y. Life Ins. Co.; 45 Miss., 581, Statham 
vs. N. Y. Life Ins. Co.; 9 Blatchf., 234, [1 Ins. Law Jour., 573,] Ha- 
milton vs. Mutual Life Ins. Co.; 50 N. Y., 610, [2 Ins. Law Jour., 
426,] Cohen vs. N. Y. Mut. Life Ins Co.; 50 N. Y., 626, [2 Ins. Law 
Jour., 372,] Sands vs. N. Y. Life Ins. Co. 

Adverse : 44 Geo., 119, Dillard vs. Manhattan Life Ins. Co.; 2 Abb., 
Pr., N. S., 167, O’Reily vs. Mut. Life Ins. Co.; also Tait vs. N. Y. 
Life Ins. Co., in U. S. Circuit, Western Tennessee, [2 Ins. Law Jour., 
863. ] 

In addition to these cases the recent action of the Supreme Court 
of the United States, in affirming by a divided court two adverse 
judgments, exhausts all the adjudication I can find upon the distinct 
subject. 

The objection that the suit is not brought in the name of the pro- 
per party is correctly disposed of by the chief justice, and nothing 
further need be said upon it. 

The judgment of the Supreme Court must be affirmed. 


Dissenting opinion by Chancellor Runyon. 


The declaration states that on the twenty-seventh of December, 
1849, the daughters of John H. Hillyard, now deceased, then of 
Richmond in Virginia, the survivors of which children, with the hus- 
bands of such of them as are married, are the plaintiffs in this suit, by 
Edwin Hillyard, their “ trustee and agent,” made and entered into a 
certain agreement (a policy of insurance,) with the defendant, 
whereby the company, in consideration of $302.50, to them paid by 
Edwin Hillyard, trustee, and of the annual premium of $302.50 fo be 
paid on or before twelve o’clock, noon, on the twenty-seventh day of 
December in every year during the continuance of the policy, assured 
the life of said John H. Hillyard for the term of life, payable in trust to 
said Edwin Hillyard, trustee, for the benefit of the above-mentioned 
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children of John H. Hillyard ; that the company thereby promised 
and agreed to and with the assured, his executors, administrators 
and assigns, well and truly to pay, or cause to be paid, the sum 
insured to the said assured, his executors, administrators or assigns, 
within ninety days after due notice and proof of the death of said 
John H. Hillyard, deducting therefrom ail notes taken for premiums 
on that policy, unpaid at that time. 

The policy contained certain provisos, among which was the fol- 
lowing: In case the said Edwin Hillyard, trustee, should not pay 
the annual premiums on or before the several days hereinbefore men- 
tioned for the payment thereof, then and in every such case the 
company shall not be liable to the payment of the sum insured, or 
any part thereof, and this policy shall cease and determine. 

The annual premiums were paid up to December 27, 1861, but the 
one which then became due was not paid. John H. Hillyard died 
June Ist, 1862. After his death, and after the condition of hostility 
between the part of the country in which he resided and the Federal 
government ceased, the premium due on the twenty-seventh day De- 
cember, 1861, was tendered, but refused. 

This case comes before us on demurrer to the declaration. The 
plaintiff in error insists that the action cannot be maintained by 
the plaintiffs therein, but should have been brought in the name of 
the trustee. I consider it enough to say, on this head, that the 
declaration avers that the agreement for life insurance was made by 
them through Edwin Hillyard, not only as their trustee, but as their 
agent. If made by him as their agent, they, as principals, may of 
course maintain an action upon it. 

The main subject of consideration is, whether the action can be 
maintained in view of the fact that the declaration admits that no annual 
premium was paid on the policy after the twenty-sixth of December, 
1861, and, alleging no release or waiver, seeks to excuse the non-pay- 
ment on the ground of the existence of the governmental interdict, 
which was issued during the civil war. The question is, whether this _ 
excuse will avail—a question which the conflicting decisions of the 
courts on the subject leave so entirely open as to compel us, for 
want of authoritative adjudication, to seek a conclusion by the guidance 
of legal principle. The question is one of law merely, from which all 
considerations foreign to the discussion must be excluded. The 
plaintiffs have sued in a court of law for the insurance money. Their 
claim is based on the contract between them and the company, and 
by the construction of that contract, according to legal principles, 
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they must abide. The company have the right to such a construction 
of their agreement. The cases which have come to my notico, in 
which this subject has been discussed, are: Manhattan Life Insur- 
Co. vs. Warwick, 20 Gratt., 614; [1 Ins. Law Jour., 115 ;} New York 
Life Insurance Co. vs. Clopton, 7 Bush., 179 ; Dillard vs. Manhattan 
Life Insurance Co. 44 Geo., 119 ; Statham vs. New York Life Ins. 
Co., 45 Miss., 581 ; Cohen vs. New York Mut. L. Ins. Co., 50 N. Y., 
610, [2 Ins. Law Jour., 426 ;] Sands vs. New York Life Ins, Co., 50 
N. Y., 626, [2 Ins. Law Jour., 372 ;] Hamilton vs, Mut. Life Ins. Co. 
of N. Y., 9 Blatch., 234; Tait vs. N. Y. Life Ins. Co., Cir. Ct., U. S., 
for the West. Dist. of Tenn., [2 Ins. Law Jour., 863,] and O’Reily vs. 
Mutual Life Ins. Co., of N. Y., 2 Abb. Pr., N. 8., 167. None of them 
except Dillard vs. Manhattan Life Ins. Co. presented the exact 
features of the present case. 

Here no tender of the unpaid annual premium to the agent of the 
company in rebel territory, when it became due, is averred. Here the 
death of the person insured occurred before tender to the company. 
This is not a suit to rehabilitate a policy on equitable grounds, in the 
lifetime of the person insured, but an action to recover the insurance 
money on a claim of loss. 

No question of agency is presented here, nor of the validity of any 
disputed payment. In Manhattan Life Ins. Co. vs. Warwick, the 
payments of annual premiums were made up to 1861, and receipts 
given, signed by an officer in New York, and countersigned by an 
agent in Richmond, to whom the money was paid. 

In 1861 the premium then due was paid to that agent, but only his 
receipt given for it, and the company did not receive it. In 1862 the 
insured offer to pay the premium then due, to the agent in Richmond, 
but he declined to receive it, the company having given him direc- 
tions that the premiums must be paid in New York. The person 
whose life was insured died in 1862, after this last tender. It was held 
that the company was liable to the insured for the amount of the insur- 
ance less the amount of the last premium, which he had not paid, and 
that the war did not revoke the agency in Virginia. In New York Life 
Insurance Co. vs. Clopton there was a tender to the company’s agent, 
in Virginia, of the premium of 1862, punctually, when it was by the 
terms of the policy payable ; the tender, however, was in the local 
currency of that State, and the agent, considering it best for all par- 
ties, substituted for it a bond for the payment, with interest, at the 
end of the war. He had received all the previous premiums in that 
currency, and had paid them over to the company without objection. 
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The court held that his authority so to receive might be assumed by 
the assured, and that the fact that Virginia was the place of payment 
might have implied that the currency of that State at the time of pay- 
ment, however it might then have been changed and depreciated, 
would have been received by the company. The court adds: “ But 
however this may be, as the appellant (the company) could not have 
lawfully collected the premium, and may have lost it by insolvency or 
confiscation had it been paid to Garland, (the agent,) the tender as 
made, and the substituted bond as executed, may be regarded as 
equivalent to actual payment, and may have been as beneficial to the 
appellant, and by its security even more so. The refusal to accept 
the tender for the year 1862 dispensed with a formal repetition for 
the years 1863 and 1864,” (the person whose life was insured died in 
the last named year;) “and moreover we may infer, from Garland’s 
testimony, that bonds were given for those years also.” 

On these facts we cannot say that the literal non-payment of the 
three last premiums was either voluntary or prejudicial, or was 
ascribable even as much to the appellees as to the appellant. And 
so understanding the phase of the case, and the attitude of the par- 
ties, we cannot consistently with the spirit of the contract, and equal 
justice to the parties, adjudge the policy void. 

In Dillard vs. Manhattan Life Ins. Co., the annual premiums had 
been paid from 1859 to 1862, and from that time till 1865 no pre- 
miums were paid, the assured residing in rebel territory. In Febru- 
ary of the last mentioned year the person whose life was insured died. 
After the war had terminated, the unpaid premiums were tendered 
and refused. It was held that the tender was ineffectual. 

In Statham vs. New York Life Ins. Co., the company had at the out- 
. break of the war an agent in Mississippi, who remained during the 
war. It was held that the war did not revoke the agency, nor make 
it unlawful for the agent to receive premiums which were tendered, 
and that a payment to him would have been a discharge of the pre- 
mium, and that a tender to him of the premium due December 8th, 
1861, (the person whose life was insured, died in 1862,) saved the 
assured from being in default as to the payment of the premiums, 

In Cohen vs. New York Life Ins. Co., it was held that the non-pay- 
ment of the annual premiums falling due during the war was legaliy 
excused by the fact of the disability arising from the war, and that 
the tender after the war revived the policy. In this case there had 
been no loss, and the action was in equity, the relief prayed being 
that the assured might be permitted to make payment of the unpaid 
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annual premiums, and that the policy might be declared valid, or 
that the company might be compelled to pay back to the plaintiff 
all sums paid upon the policy, with interest, and all dividends de- 
clared under the policy, etc. The cause came before the court on 
demurrer. 

In Sands vs. The New York Life Ins. Co., the annnal premium had 
been paid by the assured to the company’s agent in Mobile up to 
1862, and on the day in that year when the annual premium became 
due, (January 18th,) the assured paid to the agent there the premium 
in Confederate notes, which the agent accepted as cash, as and for 
the premium which fell due on that day. The person whose life was 
insured died in July of that year. It was held that this was a valid 
payment. 

In Hamilton vs. Mutual Life Ins. Co. of New York, the action was 
in equity for the same relief, under the same circumstances prayed in 
Cohen vs. New York Life Ins. Co., and with like result. 

In Tait vs. New York Life Insurance Co., the assured in the first 
year of the war made a tender, to a person who was up to the begin- 
ning of the war the company’s agent in Memphis, of the annual pre- 
mium which fell due in that year, and the tender was made on the 
day the premium fell due, but the tender was refused. The court 
held that the policy was unlawful, as indemnifying a public enemy 
against loss in time of war, and that such a policy, where entered into 
before hostilities, is abrogated when they occur ; that the relations it 
established were illegal between belligerents ; that where a life policy 
provides that it shall be void upon the non-payment of premiums 
within the time prescribed, such payment is a condition precedent ; 
and that time is as of the essence of the contract, and that there can 
be no recovery if punctual payment is not made ; that where the 
performance of a condition precedent becomes unlawful, or by the 
act of God impossible, that will not authorize a recovery upon the 
contract without performance, and that the agency of one authorized 
to receive premiums and renew policies becomes unlawful when the 
insured and insurer become public enemics. 

In O’Reily vs. The Mutual Life Insurance Company of New York, 
the action was in equity to declare the policy valid and binding on 
the company, and that the assured might be reinstated in his rights 
in respect thereto, or that a new policy might be executed to him, etc. 
The court (Superior Court of New York city,) denied the relief. It 
appeared that the plaintiff paid the premiums up to the breaking out 
of the war, to an agent of the company in Alabama, and after the war 
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broke out he paid them to that agent there as they became due, and 
as soon as practicable after the close of the war, in 1865, tendered the 
premitim due that year to the company. It is understood that a 
determination of the question now before us was prevented in the 
Supreme Court of the United States, by an equal division of the 
justices in conference, and the consequence is, that the opposite 
judgments of the courts below in the two cases involving the ques- 
tion, stand affirmed. It will be perceived that in some of the cases 
above cited there was an element which is not found in this case— 
payment or tender of premium during the war, to an agent of the 
insurer-—and in some of them relief was sought in equity, while-as yet 
the person whose life was insured was living. 

The payment of the annual premiums according to the terms of 
the policy was a precedent to the obligation of the company from 
year to year. The latter rested on the former. The company un- 
dertook to pay on the death of the person whose life was insured, on 
condition, and only on condition, that the annual premiums were paid 
according to the stipulations of the policy in that behalf. It‘is part 
of the expressed consideration of their promise, and it is expressly 
provided by the policy, that in case of the failure to pay those pre- 
miums the company shall not be liable to the payment of the sum 
insured, or any part thereof, and the policy shall cease and be at 
an end, 

In determining the character of a condition, whether it is prece- 
dent or subsequent, the question is, whether the conditional event is 
to happen before or after the principal. Here the conditional event 
is the payment to be made on the death of John H. Hillyard, and the 
‘ principal, the payment of the annual premiums as they should be- 
come due. The principle is laid down in the second resolution in 
Thorpe vs. Thorpe, 1 Salk. 171. ‘‘ Where a certain day of payment 
is appointed, and that day is to happen subsequently to the perform- 
ance of the thing to be done by the contract in such case, performance 
is a condition precedent, and must be averred in an action for the 
money.” “For,” said the court, “every man’s bargain ought to be 
performed as he intended it ; when he relies on his remedy it is but 
just that he should be left to it according to his agreement ; but on 
the contrary, there is no reason that a man should be forced to trust 
when he never meant it.” 

No argument is necessary to establish so evident a proposition as 
that the company’s obligation, under such a policy as that in the suit, 
is predicated upon the payment of those premiums according to the 
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stipulation of the policy. In Catoir vs. American Life Ins, and Trust 
Co., 4 Vroom, 487, 489, the court said on the subject, speaking in 
reference to such a provision in a policy of life insurance: “ There 
can be no objection to a provision of this kind. It is salutary and 
wise for the solvency and success of corporations like the defendants. 
The insurance is accepted upon these terms. They form part of the 
written contract, upon which the claim for the benefit of it is based, 
and the plaintiff is bound to a strict performance of them, unless 
such performance is legally modified by the company.” In Howell’ 
vs. Knickerbocker Life Insurance Company, 44 N. Y., 276, 284, 
{1 insurance Law Journal, p. 443,] the court said on the same 
subject: “Payment was a condition precedent to the continu- 
ance of the policy, and no mere accident or act of God, however 
controlling, could continue the policy in force after the pay-day, 
without payment. This could be done only by the agreement, or 
consent of the defendant properly given, or by some act which would 
estop the defendant from denying payment.” 

The obligation of the company under the policy did not by the 
payment of the first premium, or of subsequent premiums, become 
a debt, but a contingent liability merely—a liability to pay, provided 
the person whose life was insured should die before the next pay- 
day, not having violated any of the conditions of the policy ; a liabil- 
ity which would terminate in case that person should survive that 
day, and the annual premium which then would become due should 
not be paid. If this be the extent and condition of the company’s 
obligation, if their liability to the assured was contingent, conditional, 
dependent upon the payment by the latter of the annual premiums 
as they should become due, they cannot be liable to him unless he 
has done the thing which they stipulated with him should be done as 
a condition on which their liability was to depend, or they have 
waived, or are estopped from denying performance. That such is 
the character, condition and extent of the liability is thoroughly es- 
tublished. Catoir vs. Am. Life Ins. Co., supra; Want vs. Blunt, 12 
East., 183 ; Howell vs. Knickerbocker L. Ins. Co., supra, [1 Ins. Law 
Journal, 448 ;] Gamble vs. Ins. Co., 4 Irish Rep., C. L., 204; Dillard 
vs. Manhattan Life Ins. Co., supra; Davison vs. Mure, 3 Doug., 28 ; 
Warsley vs. Wood, 6 J. R., 710 ; Campbell vs. French, 6 J. R., 200. 

To keep the policy in force, says Bunyan, (Treatise on the Law of 
Life Assurance, p. 66,) the renewal premium must be actually paid ; 
it is not sufficient that there was no intention to discontinue the 
policy, and that the office is not in fact damnified by the delay. 
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The common equitable relief in respect of money payments does 
not apply, for the company has not the power of compelling the pay- 
ment of the premium. Tarleton vs. Staniforth, 5 J. R., 645; S. C.,: 
judgment affirmed, Exch. Cham.,1 B. & P., 471. Accy vs. Ferine, 
7M. & W., 51. The act of God will not excuse the default of per- 
formance of a contract of this character, absolute in its terms, and 
making no allowance or provision for the act of God, or other inevi- 
table necessity. See, in addition to the cases above cited, Trustees 
vs. Bennett, 3 Dutch., 514 ; Thompson vs. Dudley, 25 N. Y., 72. 

If the assured fall dead with the money in his hand, on his way to 

the office of the insurer to pay the annual premium, and so it remain 
unpaid beyond the time limited, the company is discharged from 
all liability under the policy. Though he may have paid annual 
premiums greater in their aggregate amount than the sum insured, 
nevertheless there is no remedy, nor can any recourse be had to the 
insurer in the premises. Hard as is this judgment, yet it is the dic- 
tate of that stern justice which regards with equal eye the obliga- 
tions of each of the parties, giving to each the advantage for which he 
has stipulated, but only on the terms on which alone he is entitled 
to it. 
It is impossible to shut our eyes to the fact, that the bargain be- 
tween the insurer and insured under this policy is in its very 
essence conditional. The company did not agree to pay in considera- 
tion of the promise of the assured, but in consideration of his per- 
formance. That is evident from the nature and character of the 
contract. The assured made no promise at all. He was bound by 
no covenant to pay or to doanything. The company therefore had no 
remedy whatever against him. The contract was in this respect uni- 
lateral. Were this a case of mutual undertakings, the question 
whether the promise of the assured was the consideration for that of 
the insurer, or whether the performance and not the mere promise of 
the former was the consideration of the promise of the latter, would 
be determined by the intention and meaning of the parties as it ap- 
pears on the instrument, and by the application of common sense to 
the case. Chitty on Contracts, 11th Am. ed., 1082; Hotham vs. 
East India Co., 1 J. R., 645; Porter vs. Sheppard, 6 J. R., 668 ; 
Carpbell vs. Jones, 6 J. R., 571; Moretan vs. Lamb, 7 J. R., 130 ; 
Shinn vs. Roberts, Spen., 435, 443. 

Nor can we fail to perceive the injustice of holding, in such a case 
as this, the one party to the bargain after the consideration has failed, 
while the other is permitted to derive, at the expense of the former, 
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ail the advantages to which by its terms he would have been entitled 
only by a strict performance of its stipulations. It should be a hard 
necessity of inflexible and inexorable law which compels a court to such 
a judgment. It is not insisted in this case that such a result could 
be permitted to follow the failure of the assured to pay according to 
the agreement, if such a failure arose from the act of God, but it is 
insisted that the public interdict, which forbade commercial inter- 
course between the assured and the company, which forbade the one 
to pay and the other to receive the annual premium, works an excep- 
tion to the rule. This reason is not apparent. The interdict of the 
government would excuse performance of a cgvenant, and it would 
relieve from a forfeiture, and from penalties, and from payments, 
where time is not as of the essence of the contract, but such is not 
this case. 

The question here is not as to the liability of the assured for non- 
payment, nor whether he shall be relieved from a forfeiture or penalty, 
but whether the company are liable to him, now that the condition 
on which alone they were to be liable by the terms of the contract 
has not been performed. The question is whether the character of the 
contract is to be altered, and its identity destroyed ; whether from 
a conditional agreement it is by operation of law to become in effect 
absolute and unconditional. The tender of the unpaid premium, 
with the interest thereon, is a mere delusive formality ; for the money, 
if accepted, is to be returned in the shape of the insurance money. 
The tender amounts merely to the expression of a willingness to allow 
the company to retain out of the sum insured the amount of the 
unpaid premium and interest. It makes no difference, in reaching a 
eonclusion on this subject, that many annual premiums have been 
paid. The matter must be determined on legal principle. The law 
must be the same if only one premium had been paid, and it is haze 
arding nothing to say that the courts would shrink from a judgment 
which, in a case where a company had received only the first premium 
of perhaps $3,000 on a policy of $60,000, should compel the payment 
of the latter sum under circumstances such as this case in other 
respects presents. And yet the principle would be precisely the 
same. The injustice would be only greater and more flagrant, be- 
cause the amount of money would be larger. 

It is said, however, that notwithstanding its form, this contract 
may be regarded as one of mutual obligations. If this be conceded, 
it seems to me clear that it was a contract of a continuing character, 
one which required that something be done—the payment of annual 
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premiums to keep it alive. I cannot agree to the proposition that 
the contract was executed on the part of the company when the first 
premium was paid. The position appears to me to be utterly un- 
tenable. As a continuing contract the war put an end toit. The 
prohibition of war, in the language of Chancellor Kent, in Griswold 
vs. Waddington, 16 John., 438, “ reaches to all interchange, transfer 
or removal of property, to all negotiations or contracts, to all commu- 
nication, to all locomotive intercourse, to a state of utter occlusion to 
any intercourse but one of open hostility, to any meeting but in 
actual combat.” 

“Executory contracts,” said the court in Hanger vs. Abbott, 6 
Wall., 532, 536, “ with an alien enemy, or even with a neutral, if they 
cannot be performed except in the way of commercial intercourse 
with the enemy, are dissolved by the declaration of war, which 
operates, for that purpose, with a force equivalent to an act of Con- 
gress.” 

By the common law, if there were a contract with an alien, and, 
while it was merely executory a war broke out between Great Britain 
and the country of the alien, that. would dissolve the contract. Ex- 
posita vs. Bowden, 4 E. & B., 963; S. C., 7 E. & B., 778. But if the 
contract were executed, if nothing remained to be done by either 
party, and acause of action had accrued to the alien thereon before the 
commencement of hostilities, the effect of this was held to be only to 
suspend the right of the alien to sue till the return of peace. Flindt 
vs. Waters, 15 East., 260, 265. In that case, which was an action on 
a policy of marine insurance, Lord Ellenborough said, “ The ground 
of-our decision in this case will not at all clash with the doctrine laid 
down by the court in Brandon vs. Nesbitt. The point there decided 
was, that the fact of parties interested in the insurance having become 
alien enemies before the loss happened, might be pleaded to an 
action brought in the name of the British agent who effected the 
insurance; and the court are disposed to confirm that doctrine. 
But the defense of alien enemies must be accommodated to the 
nature of the transaction out of which it arises; it may go to the 
contract itself, on which the plaintiff sues, and operate as a perpetual 
bar ; or the objection may, as in a case of this sort, be merely per- 
sonal in respect to the capacity of the party to sue upon it. Here 
the objection is taken upon tho general issue, whieh is a plea 
of a perpetual bar, and if found against the plaintiff would have 
concluded him furever, so that though peace should be established 
to-morrow between the two countries, and the Crown should not 
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have interfered to seize the debt ; yet on this plea in bar, the plaintiff 
would have been forever estopped to sue for his debt. But here the 
objection is only of a temporary nature ; the contract itself was per- 
fect at the time it was made; the trade was with an alien friend 
which required no license, though one was obtained ex abundanti 
cautela. The insurance, the loss, and cause of action had arisen be- 
fore the assured had become alien enemies; when, therefore, they 
; became such, it was only a temporary suspense of their own right of 
suit in the courts here, as alien enemies. This, therefore, being only 
a temporary disability on the part of the assured, and there being no 
personal disability in the plaintiff, their agent, to sue, he is not ex- 
cluded from his right to recover, by this species of defense set up 
under the pleas of the general issue. It is claimed, however, it may 
be remarked, that this contract differs essentially from a contract of 
copartnership, which the war admittedly dissolves, in this, that the 
latter contemplates continual communication and association, whereas 
the former requires only aunual communication. I do not see on 
what principle the distinction between communication which by the 
contract is periodical merely, and that which, though incontemplation 
of law continual, is practically only occasional, is based. If the 
war actually by its duration prohibits the parties from such periodical 
communication, and such communication is necessary to the exist- 
ence of their contract, the same reason would apply in the one case 
as in the other. If the condition of war or the interdict of govern- 
ment made it illegal for the company to receive the premiums, in 
common justice they must be held to be absolved from all obligation 
for the performance of which they were dependent upon those pre- 
miums.” 

In Brewster vs. Kitchell, 1 Salk., 198, Lord Holt said, that where 
@ man covenants to do an act which is unlawful when the covenant 
is made, and the act is subsequently rendered unlawful by statute, the 
covenant is repealed. 

The condition of war, and the consequent interdict of the govern- 
ment, prevented the parties from continuing the contract. They did 
more. They deprived the company not only of the annual premium, 
but toa great degree, at least, of the power to protect themselves 
against violations of the conditions of the policy. It is just to hold 
that the war destroyed a contract, which it put it out of the power of 
the parties to it to continue on the terms on which alone it was 
based, rather than to seek to uphold it to the manifest detriment of 
the loyal citizen, who is in no wise in fault. 
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It may be observed that the opposite view not only disregards the 
character and elements of the contract, but casts upon the company 
the burden of presumptions to which they cannot be fairly subjected. 
The logic is, the war forbade the payment of the annual premium, 
therefore it is to be assumed that the assured would, but for that 
prohibition, have paid it ; that he was not only able, but willing to 
pay it. And if the war had lasted ten years and the person whose 
life was insured lived to the end of that period, the result would of 
course have been the same. 

The war put an end to this contract of insurance, if not when it 
broke out, then at the time when its prohibition took effect upon it, 
which was when commercial intercourse between the parties became 
necessary to its existence or continuance, when that prohibition pre- 
vented the payment and receipt of the annual premium payable on 
the twenty-seventh of December, 1861. It does not seem to me to 
be necessary on principle to hold that such a contract is dissolved by 
the breaking out of the war, but only when the prohibition of the 
state of war takes effect upon it, to the disturbance of the relations of 
the parties to each other in reference to it. 

Though war puts an end at once to marine insurance upon a 
vessel of the enemy, for the two-fold reason’ that intercourse is forbid- 
den and the effect of the insurance is indemnity, and therefore strength 
to the enemy ; the reason does not appear to be applicable to the 
case of a life insurance, contracted for before the war, until the war 
affects the relation of the parties or disturbs the contract. When 
the war thus prevented the payment of the premium, it deprived the 
company, pro tanto, of the means of providing the insurance money, 
and deprived the assured of the privilege of keeping up the policy, 
and securing the continuance of the liability of the company to him. 
Up to that date the contingent conditional liability of the company 
continued, and had John H. Hillyard died before the annual premium 
payable in 1861 became payable, not having violated any of the con- 
ditions of the policy, it violates no principle to say that the company 
would have been liable to pay the insurance money, and it might have 
been recovered by suit after the return of peace. But the payment 
of that premium was a condition precedent, not only to the continu- 
ance of the liability, but to any liability whatever, of the company 
beyond that day. 

It is said, however, that the late war was not between independent 
nations, but was a rebellion, an insurrection merely, and that the 
strict rules applicable to war between independent countries do not 
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apply to it, and therefore the act of the government may be pleaded 
merely as creating an impossibility of performance, so that the ques- 
tion whether such impossibility will excuse may be considered 
unembarrassed by the rules governing the people of independent 
countries at war with each other. 

It has been repeatedly authoritatively held that the late war was a 
public war between governments, and all the inhabitants of the loyal 
States and those of the rebellious States, and that the people of each 
occupied the position of enemies to the people of the other during 
the continuance of the war. The Prize Cases, 2 Black., 635; Mrs. 
Alexander's Cotton, 2 Wall., 404; Coppell vs. Hall, 7 Wall., 542 ; 
McKee vs. United States, 8 Wall., 163 ; United States vs. Grossmayer, 
9 Wall., 72. 

In the second case cited, 2 Wall,, 419, the court said, “It is said 
that though remaining in rebel territory, Mrs. Alexander has no 
sympathy with the rebel cause, and that her property therefore 
cannot be regarded as enemy’s property ; but this court cannot in- 
quire into the personal character and dispositions of the individual 
inhabitants of enemy’s territory. We must be governed by the prin- 
ciple of public law, so often announced from the bench, as applicable 
alike to civil and international wars, that all the people of each State 
or district in insurrection against the United States must be regarded 
as enemies, until by the action of the legislature and the execu- 
tive, or otherwise, that relation is thoroughly and permanently 
changed.” 

But if it be conceded that the late war was a mere insurrection, and 
that the impossibility of performance arose from the special interdict 
of the government merely, the case is not changed. It will still be 
governed by the same rules. The same question will still exist, to be 
answered by the application of the same principles. 

In Hadley vs. Clarke, 8 J. R., 259, an embargo of the British gov- 
ernment was held not to absolve the defendants from an obligation to 
carry the plaintiffs’ goods from Liverpoo! to Leghorn, although it 
lasted two years. Lawrence, J., said: “This is certainly a case of 
hardship on the defendants, but I do not see any legal grounds on 
which they can be excused paying the damages which the plaintiff has 
suffered in consequence of their not having performed their engage- 
ment. The counsel for the defendants were driven to the necessity of 
introducing into this contract other terms than those which it contains ; 
they contended that the defendants were only bound to fulfill their 
engagement within a reasonable time, and then argued that as the 
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embargo prevented the completion of the contract within a reason- 
able time the defendants were absolved from their engagement alto- 
gether. But it was incumbent on the defendants when they entered 
into this contract to specify the terms and conditions on which they 
would engage to carry the plaintiffs’ goods to Leghorn ; they accord- 
ingly did express the terms and absolutely engaged to carry the 
goods, ‘ the dangers of the seas only excepted ;' that, therefore, is the 
only excuse they can make for not performing the contract ; if they 
had intended that they should be excused for any other cause, 
they should have introduced such an exception into their contract. 
In All., 27, this distinction is taken: ‘Where the law creates a 
duty or charge, and the party is disabled to perform it without any 
default in him, and hath no remedy over, there the law will excuse 
him ; but when the party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, if he may, not- 
withstanding any accident by inevitable necessity, because he might 
have provided against it by his contract ;’ so in this case there 4vas 
one accident against which the defendants provided by their contract: 
they might dlso have provided against the embargo. But we cannot 
vary the terms of the contract, and the defendants must be bound by 
the terms of the contractethey have made.” 

To the same effect is Brown vs. The Royal Insurance Society, 5 
Jur., N. S., 1255, where a fire insurance company after a loss had 
elected to reinstate the premises in preference to paying the claims, 
and while they were proceeding to reinstate them the commissioners 
of sewers caused them to be taken down as a,structure in a danger- 
ous condition, but such condition was not caused by the fire. It 
was held that a plea showing performance to be impossible was no 
answer to a suit against the company for damages for the loss. 

It will be observed that these were cases of covenants and not of 
conditions. It is not to be forgotten that the company has rights 
under their contract, and as to the construction to be placed upon 
it, which the court is bound to respect. 

In the language of Lord Kenyon, in Campbell vs. French, “The 
plaintiff in error, who entered into the contract imposing these terms 
upon his contract, and subscribing it with that limitation and that 
condition, had a right to impose those terms; and if any person tell 
him that he acceded to other terms he has a right to answer, ‘ This 
is not my contract—non hac in federa veni,—do not impose on me 
other conditions than those I have imposed upon myself by the con- 
tract I have entered into.’ If this case had been foreseen perhaps 
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the condition would have been adapted to the case, but we are now 
construing a strict legal instrument, to which legal effect may be 
given.” 

If it be said that the view I have taken of this subject will inflict 
hardship on the assured, by subjecting him to the loss of the pre- 
miums he may have paid before the war broke out, the answer is, 
that the hardship is attributable to the contract he made, and to 
the effect of warupon it, and it may be added that as to the hard- 
ships which have arisen from the state of hostility between the Fed- 
eral government and the section of country in revolt, it is just that 
they should fall rather on the inhabitants of the latter than on loyal 
people. As was said by the court in the case of The Rapid, 8 
Cranch, 155, 164, in affirming a decree of condemnation against the 
goods of an American citizen which were owned by him when the 
war broke out, and were then in the enemy’s country, and which had 
been taken on board a privateer while they were being transported 
hither during the war in an American vessel employed by him for 
that purpose alone : 

“It is the unenvied province of this court to be directed by the 
head and not by the heart. In deciding upon principles that must 
define the rights and duties of the citizen, and direct the future de- 
cisions of justice, no latitude is left for the exercise of feeling.” 

For the reasons I have given I am of opinion that the judgment 
of the Supreme Court should be reversed. 
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SUPREME COURT OF ILLINOIS. 


June Term, 1874. 


Error from Circuit Court. 


THE CITY OF ALTON 
vs. 
HARTFORD FIRE INSURANCE COMPANY. 


An ordinance of plaintiff required the insurance companies to report their pre- 
mium receipts as a basis for levying a tax to support the Fire Department. 

Held, that the ordinance had no validity without warrant in the city charter, and 
could not be offered in evidence without showing authority to pass such an 
ordinance. 

The authority relied on by plaintiff was an act authorizing the return and taxa- 
tion of agency receipts in the respective counties, towns or municipalities, and 
providing that the act “shall not be construed to prohibit cities having an or- 
ganized fire department, from levying a tax or license fee of two per cent., in 
accordance with the provisions of their respective charters, on said gross receipts, 
to be applied exclusively to the support of the Fire Department of such city.” 

Held, that it was incumbent on plaintiff to show the city had a fire department to 
justify the levy. 


J. W. Corpineer, for Plaintiff in Error. 
Cuartes P. Wise, for Defendant in Error. 


Breesk, J. 


This was an action of debt for a penalty brought by the city of 

Alton, against the Hartford Fire Insurance Company, alleged to 

“have been incurred by that company for failing to report the amount 
of premiums earned by it, for the year 1872. 

A judgment was rendered against the defendant eompany for the 
sum of fifty dollars, and an appeal taken to the Circuit Court, where 
a trial was had, resulting in a judgment for the defendant. 

To reverse this judgment the. plaintiff brings the record here by 
writ of error. * 
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The plaintiff, to maintain its case, offered in evidence an ordi- 
nance of the city of Alton, adopted on the 11th of July, 1870, en- 
titled, “An ordinance regulating the licensing of insurance com- 
panies in the city of Alton.” Objection was made to the introdue- 
tion by defendant, which the court allowed and excluded it from the 
jury, and plaintiff offering no other testimony, the court directed the 
jury to find for the defendant, which they did. These are the errors 
assigned. It is contended by plaintiff that it had a right to intro- 
duce the ordinance in evidence without showing authority to pass 
such an ordinance. It insists it has a right to introduce it without 
any preliminary evidence. It was claimed by the defendant that the 
charter of the city conferred no powers on the municipality to pass 
such an ordinance. No attempt being made by the plaintiff to 
remove this objection, by a production of the charter, the ordinance 
had nothing on which to rest, and was properly excluded. It may 
be admitted, a party is not to be controlled in the order of his testi- 
mony—what portion of it shall be first introduced ; but if he fails to 
state he will show the connecting link in his chain of evidence, and 
does not show it, the court has no other course to take but to direct 
a verdict for the defendant, unless the plaintiff voluntarily submits to 
a nonsuit. 

Clearly, without warrant in the city charter the ordinance had no 
validity and was not evidence, for the city possesses no powers except 
such as are expressly granted, or such as are necessary to carry into 
effect a power expressly granted. 

Plaintiff says the object of the ordinance was to enable the city of 
Alton to fix the basis for imposing a tax of two per cent. upon insur- 
ance companies, to be applied to the support of the Fire Department, 
in conformity with the requirements of Section 30 of an act entitled 
“ Insurance,” approved March 11th, 1869. That section is as follows : 

“Every agent of any insurance company incorporated by the 
authority of any other State or government, shall return to the proper 
officer of the county, town or municipality in which the agency is 
established, in the month of May annually, the amount of the net 
receipts of such agency, which shall be entered on the tax list of the 
county, town, etc., and subject to the same rate of taxation for all pur- 
poses that other personal property is subject to at the place where 
located, said tax to be in lieu of all town and municipal licenses, And 
all laws and parts of laws inconsistent herewith are hereby repealed : 
Provided, that the provisions of this section shall not be construed to 
prohibit cities having an organized fire department, from levying a 
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tax or license fee, not exceeding two per cent., in accordance with the 
provisions of their respective charters, on said gross receipts, to be 
applied exclusively to the support of the fire department of such 
city.” Sess. Laws, p. 209, 228. ; 

Clearly it was incumbent on the plaintiff to show that the city of 
Alton had a fire department to justify this levy. This record fails in 
this respect. Van Inwagen vs. City of Chicago, 61 IIl., 31. 

We think there is no error in this record. 

The constitutional question sought to be brought before us by the 
defendant in error will be considered and decided after full argu- 
ment on both sides. The judgment is affirmed. 





MISCELLANEOUS. 


The following summary of cases, chiefly in the lower courts, is from 
various sources, not official. 


Acctpent.— Accident insurance is not a contract of indemnity and does 
not limit the liability of a railroad corporation for damages. 

The plaintiff sued a railway company for injuries received. He 
had received £31 on aceount of injuries from an accident company. 
The question was whether the damages which he was entitled to 
claim against the railway were to be assessed without any reference 
to the sum paid by the insurance company, or whether they were to 


be reduced by the amount so paid. 

Held, that no deduction is to be made from the amount of damages 
on account of the sum paid under the policy. “If a man is injured 
on a railway through the company’s negligence, he is not to have 
less because he has insured himself against accident. He pays his 
premiums in order to get back an equivalent, and if he is liable to 
have the amount of his insurance deducted, he loses the benefit of 
the premiums paid. It is said that he is only actually damaged 
beyond the amount of his insurance ; but according to Dalby vs. 
the India and London Assurance Company, insurance is not a 
contract of indemnity. The plaintiff is entitled both to the in- 
surancé money and compensation. He gets his insurance money 
under a contract as a quid pro quo, having paid his premium for it, 
and he is entitled besides to compensation from the company for the 
legal injury they have committed. The plaintiff does not obtain his 
money from the insurance company because he has met with an ac- 
cident, but under the terms of a contract.” 

The case of Hicks vs. the Newport Railway Co. was cited, where 
it was decided that where death has ensued, the jury are to take into 
account the sum payable in respect of a policy on the life of the de- 
ceased. “But that was an action under Lord Campbell’s act for 
compensation where the injury causes death. In that case the test 
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is the reasonable expectation of pecuniary advantage, through the 
continuance of the life of the deceased. The fact that the death 
made money payable to the relatives under a policy can no more 
be left out of sight than, if the heir at law sued, the fact that he came 
into a large estate.” 


Court of Exchequer, England. 


Lire.—Title to the policy of a bankrupt husband for the benefit of the 
wife is in the wife, but premiums paid after insolvency may be recovered 
Srom the wife after payment of the policy. 

The éreditors of a bankrupt firm excepted to the schedules of the 
firm, becatse life policies taken out for the benefit of their wives were 
not contained or surrendered. 

Held, that the title both legal and equitable is in the wife, and 
cannot be controlled or assigned by the husband. But any payment 
made out of their individual or partnership effects after they became 
insolvent was a fraud, whether so intended or not, so far as to 
entitle the assignee to recover from the wife the amount advanced, 
with interést, out of the policy when it shall have been paid, and 
this claim, when ascertained, may be sold by the assignee, and will 
pass the contingent right to the purchaser. The register will take 
proof as to the amount paid by the bankrupts, if any, after they be- 
came insolvent, and out of what fund paid, which claim, when ascer- 
tained, will be sold for cash by the assignee, as provided for the sale 
of other debts or choses in action. 


In re Bear & Steinberg, Bankrupts. 


U. 8. D. C., Southern Dist. Miss. 


Iare.—Stiicide not a presumption of insanity. 
In an action to recover $1,000 on a policy issued by plaintiffs, the 
court ruled that the fact of suicide was not a presumption of in- 
sanity, and, even if insanity be proved, yet if it could be established 
that the person committing suicide knew the physical consequences 
of the act at the time, the company would be excused and his repre- 
sentatives would have no right to recover. 


Catharina Hartmann vs. Connecticut Mutual Life Ins. Co. 
8. C. Hamilton Co., 0. 


Marine.—Estimation of expenses arising from the sale of damaged 
cargo at an intermediate port in determining liability of insurer. 

The Herder, in distress, put into the port of Glasgow, with her 
cargo more or less damaged. A portion of the barley, being part of 
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her cargo, was then reshipped in the steamers Ethiopia and Vic- 
toria, bound for New York, to the extent of 2,189 bags, yielding 410,- 
396 pounds, and this portion was received by the owners in New 
York. The residue of the barley was sold in Glasgow, justifiably on 
account of damage—. e., 504 bags, containing 102,709 pounds, yield- 
in money there $2,097.93, and subject to general average charges of 
$546.33, leaving a net credit of $1,551.60. The insured value of this 
portion sold in Glasgow was $3,430.43. It is shown that all the 
charges arising from the sea damage to the 504 bags of barley, and 
pertaining to the sale thereof, were deducted in Glasgow from the 
gross proceeds of sale, leaving the net amount of $2,097.93. 

The question was, whether in a risk on a grain cargo specified to 
be free from particular average above ten per cent., the expenses 
occasioned by the peril and sale of damaged grain at an intermediate 
port should be estimated in determining whether the damage had 
exceeded ten per cent. 

The court held that whatever may be the proper rule of calculating 
a partial loss, in this case, under a valued policy, it seems that the 
damage to the shipment of barley by the partial loss on the 504 bags 
‘sold in Glasgow is less than the ten per cent. excepted in the policy. 
The proceeds to be received by the owners reduce the loss below the 
average. The result is that the defendants are liable for the.gen- 
eral average charge of $546.33, but aré not liable for the particular 
average or partial loss sustained by the pluintiffs. 


Becker & Co. vs. General Ins. Co., of Dresden. 
Court of Arbitration, New York. 





